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No. 78.—Sarau A. L. GRiswoLp AND LyMAN. GRISWOLD, 
plaintiffs in error, vs. THomas R. GREER et al. defendants 
in error. 


[1.] A bequest of property by a testator to his wife, S L G, for life; and if 
his daughter M should be dead at the death of her mother, 8 L G, without is« 
sue, or afterwards die, leaving no issue, then to the children of T and J M and 
J G, gives to M a contingent and not a vested interest; and at any period 
before the death of the mother, leaving M without-issue, the children of T 
and J M and JG, may maintain a bill against S L G, praying a stay of 
waste, &c. 

[2.] The words, should she afterwards die, leaving no issue, must, in this 
State, be construed to import a failure of issue at the death, and not an in- 
definite failure of issue. 
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In Equity, in Coweta Superior Court. Demurrer. Deci- 
ded by Judge But, September Term, 1854. 










This bill was filed by Thomas R. and John Greer, and’ 
Thomas R. as the next friend of Sarah A. Greer, heirs of 
William D. Greer, deceased, against the plaintiffs in error. 
‘The bill alleges that Gilbert D. Greer died, having first made 
his last will and testament, in which were the following items: 












“Ttem 1st. After my decease, it is my desire that my body 
be decently buried ; that my funeral charges and just debts. 
shall be paid by my executor hereinafter named. 

Item 2d. It is my wish that my daughter, Mary W. Hill, 
shall, immediately upon my decease, take into her possession 
and in judgment to her and her heirs, absolutely, the five fol- 
lowing named negroes, &c. 

Item 3d. It is my will and desire, that my wife, Sarah A. 
L. Greer, shall have, absolutely, to her and her heirs, and’ 
independently of any bequest or devise hereinafter made, the 
following named negroes, &c. 

Item 4th. I furthermore bequeath and devise to my said’ 
wife, for and during her natural life, the whole of the residue- 
of my estate, both real and personal, not hereinafter dis-. 
posed of, comprising the remainder of my negroes, my home- 
stead and all other lands, plantation utensils, stock, wagons, - 
carts, family carriage, provisions, household and kitchen fur- 
niture—to remain and be kept together, used and enjoyed by 
my said wife, in the same way as though I were living. And 
at the death of my said wife, it is my will and desire that the 
whole of the above mentioned residue of my estate result to 
and vest, absolutely, in fee simple, in my daughter, Mary W. 
Hill, if then living, and her issue, if any; but if my said 
daughter should, at that time, be dead without issue, or af- 
terwards die, leaving no issue, then and in either of said events, 
it is my desire and will that the said residue of my estate,. as 
above mentioned, at that time remaining, be equally divided 
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emong the lawful children of Thomas and Jane Mangham, de- 
ceased; the lawful children of James A. Greer, deceased ; the 
lawful children of Wm. D. Greer, deceased, and the lawful 
children of Nathaniel H. Greer, who is now living. 

Jtem 5th. I furthermore give and bequeath my beloved 
wife, Sarah A. L. Greer, after the payment of all my just 
debts aforesaid, to be used and enjoyed by her as she pleases, 
without accountability, all my crop of cotton.on hand, cash 
on hand, notes, bonds, accounts, money demands of every 
description, that may be and are owing to me at the time of 
my. death.” 


A. B. Calhoun was named as the executor, who refused to 
qualify, and administration, with the will annexed, devolved 
upon Hillsberry R. Harrison, the Clerk of the Superior Court 
of Coweta County. 

The bill alleges that Mrs. Greer took possession of the cot- 
ton, notes, accounts, &c. as well as all the property bequeath- 


ed to her in the 4th item of said will; that the aggregate 
value of the personal property was $18.000, exclusive of the 
ready money, notes, accounts, &c.; that the value of the crop 
of cotton (sixty-five bales) on hand at the time of testator’s 
death, was $2.500; and that Mrs. Greer sold it for that or 
some other large sum; that the grain on hand, over and above 
the necessary quantity for use, was worth $500 00. The 
bill charges that by the Ist and 5th items of said will, the 
proceeds of the cotton and grain should have been applied to 
the payment of the debts of testator, but that Mrs. Greer had 
appropriated the same to her own use, while the administrator 
had been compelled to sell four of the negroes included in the 
residue of the estate, mentioned in the 4th item of the will, to 
pay off debts against the estate—Mrs. Greer becoming the 
purchaser of one of said negroes at the price of $1000. The 
bill charges that Mrs. Greer had exchanged or swapped off 
one of the negroes included in the 4th item of the will, worth 
$1000, for another negro, of what value complainants cannot 
Bay. 





548 SUPREME COURT OF GEORGIA. 


Griswold and Griswold vs. Greer et al. 








The bill states that since these transactions, Mrs. Greer 
has intermarried with one Lyman Griswold, and that they 
are in the joint possession of the property. The bill charges 
that the said Lyman is a stranger in the community; that 
rumors affecting his character for integrity are in circulation, 
and that his object in marrying Mrs. Greer was to get possession 
of the property, and that complainants believe and apprehend 
that he will remove the property beyond the jurisdiction of 
the State. 

The bill further states, that Mrs. Mary W. Hill has been 
married for a long space of time, and that she is barren; has 
had no issue, and complainants believe never will have any 
children. Complainants state that they are the children of 
William D. Greer, mentioned in the 4th item of said will. 

The bill prays for a writ of injunction to restrain the de- 
fendants from wasting and disposing of said property—a writ 
of quia timet, to restrain them from removing the property— 
+o which is added a general prayer for relief. 

To this bill, the defendants filed a general demurrer. 

The Court over-ruled, and defendants excepted. 


Smums & Hammond, for plaintiffs in error. 
Wrieut & Bucuanay, for defendants in error. 
By the Cowrt.—Srarnzs, J. delivering the opinion. 


[1.] The defendants in error are entitled to the relief which 
‘they seek, although, in the use of the words which he has 
employed, the testator may have looked to an indefinite fail- 
ure of issue in the line of his daughter, Mary. W. Hill. 

The words material to be considered, in the fourth clause 
of the will are, “if my said daughter should at that time be 
dead” (the period of his wife’s death, to whom he had given 
a life estate in the property,) “without issue, or afterwards 
die leaving no issue, then, and in either of said events, it is 
my desire and will that the said residue of my estate, at that 
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time remaining, be equally divided among the lawful children 
of Thomas and Jane Mangham, deceased, the lawful.children 
ef Jane Greer, deceased,” &e. 

It will be perceived, that according to these terms, the 
testator didnot intend that any estate in this property should 
vest in his daughter, if she died before her mother, without 
issue. This will be admitted, whatever construction may be 
put upon the other words, “or afterwards die leaving no 
issue.” | 

Now, let it be admitted, that in the use of these latter 
words, he looked to an indefinite failure of issue, (as is insist- 
ed,) and that so far as this feature of the will is concerned, 
the effect of these words being to create an estate tail, or per- 
petuity, an absolute fee simple estate in the property is vested 
in the daughter, should she survive her mother. Yet, it is 
apparent that no estate can unconditionally vest in her before 
her mother’s death, for the provision is, that if she should die 
before her mother, without issue, the property is then to pass to 
the defendants in error. The record shows that the mother 
is still living, and that the daughter has no children. If she 
should thus die before her mother dies, of course the clear 
and definite provision in favor of these defendants in error, 
dependent upon this event alone, will take effect. It follows, 
therefore, that the interest ofthe daughter, Mrs. Hill, or of 
her estate in this property; is in the. nature’ of a.contingent 
remainder—a remainder. resting upon the condition of her 
surviving her mother with issue. 

A contingent remainder is one which is limited to take 
effect on an event or condition which may never happen or 
be performed, or which may not happen or be performed until 
after the determination of the preceding particular estate. 
Here, as we have said, the interest of Mrs. Hill is limited on 
an event which may never happen, viz: the death of her 
mother before herself—she having issue. 

These considerations make it quite clear that the interest 
of Mrs. Hill in this property is not a vested interest, and 
that in one point of view, these defendants in error have 
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such an interest over, as cannot be affected by the terms 
which may be supposed to contemplate an indefinite failure 
of issue in the line of Mrs. Hill. 

If she-survive her mother, and a question arises between 
her, or those claiming under her, and these defendants in 
error, as to the degree of interest taken by her, this will be 
determined by tke other question, whether or not, in the use 
of these words, the testator contemplated an indefinite failure 
of issue. But if she should not survive her mother, and 
leave no issue, such question cannot arise; and the interest 
over, of these defendants, will be undisturbed by any such 
inquiry. As a consequence, the defendants in error have a 
clear and settled right to come before the Chancellor and pray, 
that waste of this estate (which, if one event happen, will 
certainly be theirs) shall be stayed. 

[2.] The view of the case which we have presented, has 
proceeded upon the admission, that the words used by the 
testator did contemplate an indefinite failure of issue in his 
daughter, and would, in consequence, vest in her an estate in 
fee simple, if she should survive her mother. But it is not, 
in fact, our opinion that such is the effect of these words. 

The language is: ‘But if my said daughter should, at 
that time, be dead without i smi or afterwards die, leaving 
no issue, then,” &c. 

The construction of such words as these, viz: “or after- 
wards die, leaving no issue,” in the Courts of England, for a 
great length of time, has been, that as to real property, they 
import an indefinite failure of issue; but in conveyances of 
personal estate, it has been held that the word leaving. modi- 
fies the other expressions, so that they mean only a dying 
without issue, at the death of the first taker. 

The natural and legitimate signification of. such words, im- 
ports a failure of issue at the death, and not at any indefinite 
time thereafter; and we believe and we think we have 
shown, in the case of Harris, administrator, vs. Smith, ad- 
ministrator, (16 Ga. Rep. 545,) that the conventional or artifi- 
cial construction which the Courts of England have adopted, 
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and which has-been followed frequently in this country, is 
not made necessary by the Statute, commonly called the 
Statute De Donis, ge. ; which Statute is referred to by our 
Act of 1821, as the exponent of such terms as serve to create 
an estate tail. We believe that the reasons for this construc- 
tion found their origin in feudal influences, and the interests 
of the heir at law in England; that such reasons do not ex- 
ist in our State, where there is, technically, no heir at law, 
and where estates tail are prohibited ; and that the reasons 
failing, the rule of construction founded upon them by the 
Courts, should cease. 

But for our opinion on this subject, in full, see the case of 
Harris vs. Smith, above cited. 
Judgment affirmed. 





















No. 79.—Witt1aM Metuviy, plaintiff in error, vs. Jas. BEx- 
LY et al. defendants in error. 









[1.] A lot of land was sold under f. fas. as the property of the defendant in 
the fi. fas. The purchaser paid the Sheriff the purchase-money and went 
into possession: Afterwards, the title failed and he had to give up posses- 
sion. He then, in Equity, sued the Sheriff and the defendant in the fi. fas. 
and the plaintiff in the f. fas. for a balance of the money remaining in the 
Sheriff’s hands, after the payment of the fi. fas. and which balance the 
plaintiff in the fi. fas. was claiming by virtue of other fi. fas. which he had 

obtained against the same defendant. On demurrer to the bill, the Court 

dismissed it: Held, that theCourt did right, but leave given to amend. 













In Equity, in Coweta Superior Court. Demurrer. Decided 
by Judge Wanner, September Term, 1854. 










William Methvin filed his bill in Coweta Superior Court 
against James Bexly, Sheriff of said county—Spencer Riley 
and Alpha Martin alleging that in April, 1850, the said 





cd 
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Bexly, as Sheriff of said county, sold lot of land, No. 222, in 
the 1st dist. of Coweta County, under two fi. fas. issued in 
favor of Riley, against the said Martin, from a Justice’s 
Court in Bibb County, one for $21 07 principal, and the 
other for $20 19 principal, for the sum of $145 50, which 
sum, after paying off the fi. fas. left in the hands of the said 
Bexly Ninety-one Dollars, which has never been claimed by 
any person. The bill alleges that complainant was the pur- 
chaser of the land at said sale, and paid the purchase-money 
to the Sheriff; that an action of ejectment was brought to 
the March Term, 1851, of the Superior Court of said County 
of Coweta, by Jas. F. Slatter and Thomas Napier, against 
Edmond Adcock, tenant in possession, for the recovery of 
said lot of land—the said Adcock being the tenant of com- 
plainant. The bill further alleges, that the plaintiff in said 
ejectment cause, held a perfect chain of title to the said land, 
and that Alpha Mather never did have any title to the same ; 
that the said action of ejectment has been settled by the par- 
ties, and the land given up by complainant, upon the ground 
that the said plaintiffs held the legal title to the same; that 
pending the said action of ejectment, complainant inquired 
of Riley as to the residence of Martin, but never could obtain 
any satisfactory information from Riley. 


The bill further charges, that at the September Term, 1852, 
of said Court, complainant instituted a rule against the She- 
riff for the balance of the purchase-money in his hands, which 
is now pending ;, that Riley subsequently obtained more exe- 
cutions against Martin, and upon them claims the balance of 
the purchase-money ; that the Sheriff refuses to pay over the 
money to complainant under the rule, alleging that he has 
the said fi. fas. in his hands, claiming the money. 

Complainant further states, that he has no means of know- 
ing where the said Martin lives, but expressly charges that 
if there be such a person, he lives out of the jurisdiction of the 
Court, or has gone to parts unknown, 


The bill prayed that the Sheriff, Bexly, be enjoined from 
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paying the said ninety-one dollars to Riley, and that he be 
decreed to pay over the same to complainant. 

To this bill, a general demurrer was filed. At the hearing, 
the Court sustained the demurrer, and Counsel for complain- 
ant excepted. 










JNo. W. Pow t, for plaintiff in error. 







, for defendant in error. 






By the Court.—Bennine, J. delivering the opinion. 





[1.] This bill, as it stands, has in it no equity. It contains 
no allegation, going to show the perpetration of any fraud on 
the purchaser, or going to show the invalidity of the judg- 
ments on which the fi. fas. were founded. The only thing it 
complains of is, that the defendant in the fi. fas. had no title 
to the property sold under the fi. fas. and’ purchased by the 
complainant. But this is no ground for an action, either at 
Law or in Equity. If it had been, Martin; the defendant in 
the fi. fas. himself, who had sold this land to the complainant, 
and who had made him a quit claim deed to it, and put him 
in possession of it, and who had himself received’the put- 
chase-money for it, the complainant, on failure of the title, 
would have had no right of action against him, Martin. In 
such a case, the maxim of caveat emptor would have governed. 
(Broom’s Leg. Maz. 354, 366, and cases cited.) 
And the sale by the Sheriff could amount to no more than 
would such a sale as this by the defendant in f.. fa. if such a 
one had been made by him, have amounted to. The Sheriff, 
in such asale, acts as agent of the defendant in fi. fa. to convey 
such title as the defendant has, if he has-any, to the purcha- 
ser. He has no power to bind such defendant, by any war- 
ranty of title or other covenant. 
The Court below was right, therefore, as we think, in sus- 
taining the demurrer for want of equity, to this bill. 


VOL. xviui—70 
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But as the Counsel for the plaintiff asks leave to amend the 
bill by allegations, to the effect that Martin, the deféndant ip 
the fi: fas. was a fictitious person, ahd that Riley, the plaintiff 

in the fi. fas. induced the complainaiit to purchase the"land’ 
by. fraudulent -representatiohs or fraudulent ‘conduct, we'think 
the‘complainant ought to have the‘leave; ahd that if he can 
so amend his bill, it ought to be re-instated. Por 


































No. 80.—DanteL SanvorD, administrator, &c. plaintiff in. 
error, vs. JAMES THOMPSON akp Wire et'al. defendants in 
error. - ‘ " ™ 4 , ° 









[1.] When an éstate,.in the hands of an administrator, to be administered, is 
so situated as to force upon the administrator the question, whether. it is 
-to be administered by, the law of this State, or by the law of another State, 
the administrator Naik: ask a Court of Equity to settle oe question for 
him. ° 

[2.] The laws ofone State have force in the tenstiory of another, as long as 
they do not come in conflict, with the ee or right of that State, or of 
any of its citizens. . 

[3.] If assets are to be administered aceording to the law of angther -State, 
and if all the claimants on these assets reside in that State, it, is proper 
that they should be transmitted to thé administrator appointed in that 
State, to be by him administered. 


















In Equity, in Monroe Superiot Court. Demiirrer. Decided 
by Judge Stank, March aid 1855. Pee eres 5 












'~ David 8. Walker, a citizen and resident of Alabama, ‘de- 
“parted this life insolvent. He owed no debts in Georgia’ at. 
the time of his death, nor had he ever resided here so that’ 
suits might have been brought against‘hiih: He was largely 
indebted in‘Alabama, in judgments recoveréd against him. 
there, which were, at‘the time of his death, good and subsist- 
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. ing judgments against him, unaffected by the Statute of Limi- 
tations ; and that they. are now.good and yalid there against 
his estate—not affected by the Statute. in that, State, - but 
barred here. 8 creditors are all citizens of Alabama. Be- 
fore his death, John T. Dunn, of Monroe County, Georgia, 
of whom the said David S. Walker was one of the heirs. at 
law, departed this life; and the said David S. having died 
before he collected any part of the distributive share to which 
he was entitled, the plaintiff in error -administered ‘on his 
estate, and has collected the greater part of it from - Dunn’s 
administrator.. The judgment creditors of Walker, in Ala- 
bama, have sued Walker’s administrator in Monroe. County, 
and with the consent of plaintiff in error, but not by. his, re- 
quest; the Attorney of the heir.at law of Walker, has filed 
the plea of the Statute of Limitations, in bar-of the recovery 
of the judgments, and insists that he shall make that defence. 
The Alabama judgments, with. the interests which have ac- 
crued thereon, exceed the amount of the assets in the hands 
of the plaintiff in error. James Thompson andhis wife, Mar- 
tha Jané, the latter of whom is charged to be ,the only heir 
at law of David S. Walker, have instituted a suit’in Chan-' 
cery torecover the whole of the assets of his estate, to the ex- 
clusion of his creditors, which suit is still pending, ." There 
are no effects of Walker, in Alabama, from which the judg- 
ments against him’ can be paid. There is an administration 
of the estate of Walker in the State of Alabama, The judg- 
ment creditors of Walker, m Alabama, insist that the assets of 
his estate shall be ‘transmitted to Alabama, tq be there dis- 
tributed according to the law. of decedent’s domicil; or if 
distributed here, that they shall be distributed according to 
that law. . The plaintiff in error, as administrator of Walker, 
filed his bill in Chancery, in the which the foregoing facts 
appear, ‘and prayed thie direction of the Court as to his duty. 
The defendants, Thompsen and his. wife, heirs at law of Da-. 
vid S. Walker, demur to the bill on several grounds, to wit: 

ist. The want of equity. 
2d. That complainant is not entitled to the relief sought 
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and the decree prayed for, because it does not appear that 
there has been any administration on. the estate of David S. 
Walker, in. the State of Alabama. 
3d. That the Court of Chancery of Monroe County, sal 
ing to the case made, has no jurisdiction of the effects in his 
hands, for the purpose of transmitting them to the State of 
Alabama for administration there, at his instance, as admin- 
istrator ; and will exercise jurisdiction, for the purpose afore- 
said, only at the instance and upon the application of some 
person legally entitled to receive them. 
4th. That the Court has no jurisdiction for the purpose 
aforesaid, of the effects aforesaid, because there are no debts 
in said bill charged to be due and owing by said Walker, except 
those set forth in complainant’s bill, and they are barred by 
the Statute of Limitations of the State of Georgia, and are 
thereby extinguished. 
5th. That from the charges and allegations in the bill, all 
rsons who are interested in the estate of the deceased, in 
the State of Alabama, either as creditors-or distributees, are 
asserting their rights, by legal process, under the laws of 
Georgia, and have thereby elected to have the same adjudi- 
eated by the Courts and under the laws of said State; and, 
therefore, this Court will not grant the relief and award the 
decree asked. 
6th. That complainant, in his said bill of complaint, charges 
and alleges, that debts are due and owing by the estate. of 
said Walker, in the State of Alabama—are payable by the 
laws of said State; and on that account, and no other, asks a 
decree, that the effects in complainant’s hands shall be trans- 
mitted to said State, and the said defendants, for demurrer, 
show that debts due by a person domiciled in a foreign State, 
or a claim upon effects within the jurisdiction of this Court, 
are payable under and according to the laws of Georgia, and 
not otherwise. 
Argument being had upon the Seine the Court sus- 
tained the demurrer, and ordered the bill to be dismissed, 
and Counsel for complainant excepted. 
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CaBINESs, for plaintiff in error. 






Harmay, for defendant gn error. 





By the Court.—BeEnnin@, J. delivering the opinion. 


The prayer of the bill in this case is, that the complainant, 
the administrator of David S. Walker, may be instructed “in 
his duty in administering the estate of the said David S. 
Walker, in all the matters’’ stated in the bill. 

Those matters are, that the said Walker died a resident of 
Alabama; that he left unsatisfied several judgments which 
had been rendered against him by Courts of Alabama; that 
the plaintiffs in those judgments, who were also resident of 
Alabama, had sued the complainant as the administrator of 
Walker on the judgments; that the judgments were barred 
by the Statute of Limitations of Georgia, but not by .the 
Statute of Limitations of Alabama; that one Thompson and 
his wife, who was the only child of Walker, had, as his next 
of kin, also sued the complainant as Walker’s administrator, 
for the assets; that they were also residents of Alabama; 
that besides them, the creditors aforesaid, there were no other 
persons interested in the assets; that the administrator did 
not know whether the assets ought to be administered by the 
law of Georgia or by the law of Alabama; nor whether, if it 
were so that they were to be administered by the law of Ala- 
bama, they were to be.so administered by him in Georgia, or 
were to be turned over to the administrator in Alabama, to 
be so administered by him in Alabama. The bill stated that 
there was an administrator in Alabama. 

Now is this the statement of such a case as authorized the 
complainant to make to the Court the prayer aforesaid, viz: 
that he might be told by the Court how to administer the as- 
sets in the particular in respect to which, according to the 
statement, he did not know how they should be administered? 
‘ In Comyn’s Digest, (Chancery, 3 G. 6,) it is said, ‘ that 
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the most safe way for payment, of legacies by an executor, is 
to take the direction of the Court of Chancery.” 

And in Story’s Equity, (§544,) it is laid down, that “‘ how- 
ever correct these reasons may be for a*refusal to interfere 
in ordinary cases, involving no difficulty, they are not suffi- 
cient to show that the Court ought not to interfere in behalf 
of an executor or administrator, under special circumstances, 
where ingestion to himself or injury to the estate may other- 
“wise arise.’ . 

And this position is certainly covered by Buccle ds. Atles, 
(2 Vernon, 37.). os 

The circumstances of this case are-such, that the atlminis- 
‘trator himself, if not the estate, would stand a good chance 
to suffer, improperly, should the administrator not obtain from 
the Court the instruction for which he prays. The question 
which troubles him, is one well calculated to trouble him. It" 
belongs to a class of questions‘which are amongst the most 
difficult of any in the lay—a class which, perhaps, may be 
comprehended under this general question: in what cases are 
the laws of one State operative in another State? Who can 
answer this question? Who can lay down a rule by which 
it may be answered? It is a.question which the wise and the 
learned have grappled within vain. It is not* wonderful, 
thereforé, that the question presented to this administrator 
by his.case, was one which he did not know how to eanwer, 
for it belonged to this class. 

For the present, then, I simply’ say that the question which 
this case forced upon the administrator, was.a question of 
real difficulty: It was such a one, therefore, as he might 
easily decide wrong.. Andif he should have decided it wrong, 
the consequence would have been loss—improper loss to him 
personally, or perhaps to those entitled to the assets. 


And according to what may be inferred from the passage 
in Comyn’s Digest, and that in Story’s Equity Jurisprudence, 
and from the decision in Vernon’s Reports, a case involving 
a question of this kind, is a proper case to be presented to a 
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Court of Equity by an adininistrator; that it me solve. the. 
question for him. ~. 

Indeed, the ‘reason of the’ rulés’ on.whti¢h the right ¢ of inter-- 
pleader. rests, if not thé rifles themselves, — to a case 
like this. -(Story’s Eg. §800, et sey.) 

[1.]. Doubtless there is great danger*of abuse of the right to: 
bring such bills as the present, but we cannot ‘say that we 
think the present bill is brought in the’ abuse ‘of" that right. 
On: the contrary, we consider this bill to’ make out’a casé 
which entitles the complainant to - instruction for which he 
asks. é 
If we are right in this, the bill nev, not to have been dis- 
misséd. on the demurrer.’ And when we say this, we say all; 
perhaps, that im strictness of propriety ought to fre said; for 
the only proper question on the demurrér was, whether or not, 
‘the case made by the bill was a case which entitled the com- 
plainant to the instruction which he prayed for, 

But other questions wére made’ on’the demurrer, and they 
were the main’ ytestions which were argued in this Oourt; 
therefore, this Court will’ express an opinion on them. “These 
questions'relate to what ought'to be the instructions. which 
should be given to the adaiinistrator, in the évent that ‘any 
ought to be giver. to him=-questidns thaiifeatly : more appro- 
priate to 4 later stage of the-cage.’ 

Of these questions, the chief oxié iy whether the assets 
were'to be admtinistered: accordirig to the law. of Alabama or 
according.to the law of: Georgia?’ The domicil of the intes-,’ 
tate and of all the claimants apon the assets, was, it. will be 
remembered, in Alabama. .No citizen or resident of Croargie . 
had any-right or interest involved in the case. 

Such, then, being the case, was it one in which the assets — 
were to be'administered by the law of ‘Alabama, or by the 
Taw of Georgia ? . 

It is laid doves by ‘Huberus, én ~ third of his “axioms,” 
that the rulets of empires, from comity, so manage things © 
that:the laws of évery people in use, within its owr limits, 
shall preserve, every where else, their force, as long as they. 
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work no prejudice to the’ power or right of any other ruler 
and his citizens. His words ‘are, “ Rectores imperiorum, 
td, comiter agunt, ut jura cujusque populi intra terminos ejus 
exercita teneant ubique suam vint, quatenus nthal potestats 
aut jurt alterius imperartis ejusque civium, praejudicetur.” 
(Story’s conflict of laws, §27, note 8.) 

According to the English decisions, this axiom does not 
allow to international comity sufficient breadth ; at least, not 
to that comity which relates to the law of sdimiteeredions. 

In Bruce vs. Bruce, in the House of Lords, Lord Thurlow 
said: “But to say that the lex loci ret sitae is to govern, 
though the domicilium of the deceased be, without contradic- 
tion, in a different country, is a gross poe of the 
rules of Civil Law and jus gentium,” (2 Bos. g Pul. 
231, note a.) 

fn Bempde vs. Sohautote, Lord Rosslyn said: “and if the 
argument had raised a doubt.in my mind, and I were not in- 
clined to follow the rule that has prevailed i in other cases, I 


am bound, by repeated decisions in the Héuse of Lords, to 
make the decree I intend to make—that the Marquis had that 
domicil.in England, that decides upon his succession to his 
personal property, and ¢arries the distribution according to 
the laws of England. The point has been established in the 
cases in the House _ which, if it was quité new and 


open, always appeared to me to be susceptible of a.great deal 
of argument: whether, in the case of a person dying‘intestate, 
having property in different. places and subject to different 
laws, the law of each place should not obtain in the distribution 
of the property situated therein. Many foreign lawyers 
have held that proposition. There was a time when the 
Courts of Scotland certainly held so. The judgments in the 
House of Lords have taken a contrary course: that there can 
be but one law; they must fix the place of the domicil; and 
the law of that country where the domicil is, decides where- 
ever the property is situated. That I take to be fixed law 
now.” ° (3 Ves. 200.) 
Upon the strength of these and other English decisions and 
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other authorities, Judge Story, in Harvey vs. Richards,,(1 
Mass. 407,) felt himself authorized to say : “ In the first place, 
the distribution, whether made here or abroad, must be ac- 
cording to the law of the place of the testator’s domicil. 
This, although once a question vexed. with much ingenuity 
and learning in Courts of Law, is now so completely settled 
by a series of well considered decisions, that it cannot be 
brought into judicial doubt.” 

[2.] These decisions all. give a breadth to omnia in ape: 
to the law of administrations and successions, far beyond that 
given to it by the axiom of Huberus. By that axiom, ¢omi- 
ty makes the foreign law operative only as long as. it does 
not prejudice any power or right of the domestie sovereign 
and his citizens. We think, therefore, that that axiom may 
be safely followed. Indeed, itis, from its own. nature. and 
terms; a thing which can never so operate.as to do either do- 
mestic, sovereign or citizen any harm. 

But as to whether the decisions aforesaid, as interpreted 
in the language quoted from them, may be safely followed to 
the whole extent to which they go, we express no opinion. 
Speaking for myself, I must say that I doubt it strongly. 

Considering, then, this.axiom as true ; that is, considering 
it to be really an axiom, the‘question is, whether this State or 
any of its citizens, would be prejudiced if the assets in the hands 
of Walker’s administrator, should be administered. according 
to the laws of Alabama? And the answer is, that neither 
this State nor any of its citizens could: be prejudiced by an 
administration of the assets according to those laws; for neither 
this State nor any of its citizens, has any claim upon those as- 
sets the sole claimants upon them being citizens of Alabama. 

‘It follows, that the assets ought to be administered aceord- 
ing to the laws of Alabama. 

[3.] If, then, the assets are to be administered seceding 
to the laws of Alabama, who is the person so to administer 
them—the administrator in Alabama or the administrator in 
Georgia? This we regard as a question of mere expediency ; 
VOL, XVii—71 
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@ question as to the solution of the best means to accomplish 
an end. And in this case, it seems to us plain, that the best 
means to accomplish the end, would be an administration of 
the assets in Alabama or by the Alabama administrator.. Is it 
not certain that, if so administered, the chances are greatest 
that they will be administered according to Alabama law ? 
And that is the end to be attained. ' 

It is far less likely that Alabama citizens: ns Alabama. 
Courts, will make a mistake as to what is Alabama law, than it 
is that Georgia citizens and Georgia Courts fill make such a 
mistake. 

One of the grounds of the demurrer was, that an order that 
the assets should be transmitted to the administrator appoint- 
ed'in Alabama, would be made only at the instance of “ some 
person legally entitled-to receive them.” 

Of course, if wo person legally entitled, by the law of Ala- 
bama, to receive these assets, applies for them to the admin- 
istrator appointed in Georgia, the latter must,. himself, ad- 
minister them; and in doing that, he will have to proceed, as 
best he can, by the law of Alabama. 

Another of the grounds of demurrer was, that the judg- 
ments, on which were founded the suits by Walker’s creditors, 
were barred by the Statute of Limitations of this State. 

Admit this to be so; yet, of what concern is it, if the .as- 
sets are not to be administered by the law of Georgia, but by 
the law of Alabama ? 

As to whether this, however, is really so or not, I desire 
to say, that what I individually think, is to be found in what 
I said in Bishop vs. Sanford, (15 Ga. R. 1.) 

Another, and the only remaining ground of demurrer was, 
that the creditors and next of kin, had elected to sue the ad- 
ministrator appointed in Georgia. But are such suits. evi- 
dence that the suitors prefer an administration of the assets 
in Georgia, to an administration of themin Alabama? What 
else could the suitors do, as long as the assets remained in 
the hands of the Georgia administrator, but sue him? How 
could they, creditors and next of kin, as they were, get the 
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-assets out of his hands into the hands of any ome im Alaba- 
ma? é ! 

But suppose that they did prefer an administration which 
should be in Georgia, is that decisive of the question? Even in 
that case, ought not the assets to be administered where they 
will be best administered ? Ought they not to be adminis- 
tered by that administrator who will be likely to make the 
fewest mistakes in their administration? Are considerations 
that concern the administrator’s safety to have no weight? 

This, we think, is not a sufficient reason why the adminis- 
tration should be carried through in Georgia, rather than in 
Alabama. 





No. 81.—Joun Harpen AnD Wirt et ail. plaintiffs in error, 
vs. WiteY KE. MaAnauam, executor, &c. defendant in 
error. 

[1.] C H, by one of the clauses of her will, bequeathed certain negro slaves, 
as follows: “As manumission is, by the laws of the State, forbidden, (which 
I could have wished otherwise,) I will and bequeath to Wiley E. Mangham, 
my trusty and faithful servants, Charity and Starling, to have and to hold 
unto him and his executors forever, in fee, with the very urgent request 
that he and they will treat said negroes kindly and affectionately, and 
watch sver and protect them—finding them a comfortable home, and 
allowing them as many privileges and liberties as the laws of the State 

will permit negro slaves to possess or enjoy:” Held, that such bequest 
was not in conflict with the laws of our State, prohibiting manumission. 


Caveat, in Pike Superior Court. Tried before Judge Starx. 
April Term, 1855. , 


Mrs. Christiana Hall died, having first made and published 
her last will and testament, appointing Wiley E. Mangham 
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her executor. The 5th item of said will reads as follows: 
“‘As manumission is, by the laws of the State, forbidden, 
(which I could have wished otherwise) I will and bequeath 
unto Wiley E. Mangham, my trusty and faithful servants, 
Charity and Starling, to have and to hold unto him and his 
executors forever, in fee, with the very urgent request that he 
_and they will treat said negroes kindly and affectionately, 
_and watch over and protect them—finding them a comfortable 
home, and allowing them as many privileges and liberties as 
the laws of the State will permit negro slaves to possess or 
enjoy.” 

When the will was propounded for probate, plaintiffs in 
error, heirs at law of Mrs. Hall, caveated the same upon the 
following, among other grounds : 

“ Because, said instrument in writing is in violation of the 
laws of this State, enacted against the manumission of slaves.” 
On the trial, Counsel for caveators asked the Court “to de- 
clare and charge the Jury, that the fifth item of said will 
was void; and rendered the whole of the will void, being ille- 
gal and in fraud of the laws of the State ;” which charge 
the Court refused to give, and Counsel for caveators excepted. 

























0. C. Gisson, for plaintiffs in error. 


H. & J. G. Green; Marry, for defendant in error. 






By the Court.—Srarnzs, J. delivering the opinion. 






[1.] If the words used by the testatrix in the bequest of 
these slaves to Wiley E. Mangham, were considered without 
reference to any question as to manumission, there could be 
no doubt that the conclusion would instantly be, that the ef- 
fect of them was to create a fee simple title in Mr. Mang- 
ham. 

The testatrix says: “I will and bequeath unto Wiley E. 
‘Mangham my trusty and faithful servants, Charity and Star- 
ling, to have and to hold unto him and his executors forever, 
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in fee.” And then she couples with the bequest a request, 
that they shall be indulgently treated, &c. 
Now it is true that the gift is to Mr. Mangham and his 
executors, and not to his heirs, representatives and assigns, 
which is the more formal and usual method of conveyances in 
fee. But such a conveyance as that before us, by our laws, 
and especially by the second section of the Act of December 
21st, 1821, standing by itself, would be held to vest.an abso- 
lute, unconditional fee simple estate in the person to whom the 
same was executed. Is there any thing in this will, going to 
show that “a less estate’ was intended to be “ mentioned 
and limited in the bequest ?”’ 
On the contrary, we think that the above language, with 
its context, clearly manifests an intention to give the negroes 
absolutely, and as slaves, to Mr. Mangham, and not in trust 
to him, as is insisted. 1. The testatrix recognized the fact, 
that manumission is forbidden in our State, and says, that as 
she cannot manumit them, she will “ give and bequeath them 
.to Wiley E. Mangham,” &c. 2. She gives the negroes to 
him, “‘to have and to hold unto him and his executors forever, 
in fee.’’ Thus, in the employment of the words, “ forever, in 
fee,”’ using apt words for the creation of an absolute estate. 
8. In adding a request for their kind treatment, she recog- 
-nizes the right of Mr. Mangham to possess and control these 
negroes, by asking that he will treat said negroes kindly, &e. 
‘allowing them as many privileges and liberties as the laws 
of the State will permit,” “‘watch over and protect them,” 
“finding them comfortable homes,” &. 4. She asks 
that he will allow them as many privileges, &c. “‘as the laws 
-of the State will permit negro slaves to enjoy.” Thus, also, 
recognizing their status in his possession, as that of slaves. 
These are, substantially, the provisions of the will on this 
-subject; and whilst they indicate, plainly, a desire, that in 
consideration of their faithful services, these slaves should be 
_treated with all the humanity and indulgence which the laws 
would permit, they, at the same time, manifest an intention 
_to convey the slaves, absolutely and in fee simple, to Mr. 
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Mangham ; and consequently, are not in conflict with our 
laws prohibiting manumission. 

The Act of 1818 declates—1. That every instrument in 
writing, whether by way of trust or otherwise, made and exe- 
cuted for the purpose of effecting, or endeavoring directly to 
effect, manumission of a slave or slaves, shall be null and void. 
2. That such instruments, executed for the purpose of effect- 
ing, or endeavoring to effect, manumission, indirectly and vir- 
tually, by allowing and securing to such slave or slaves the 
right or privilege of working for him, her or themselves, free 
From the control of the master or owner of saéd slaves, or of 
enjoying the profits of his, her or their labor and skill, shall 
be void. 

We have shown that this testatrix has not used words 
which manifest an intention to effect the manumission of these 
slaves directly. And we have also shown, that she has not 
indirectly done this, by so bequeathing them that they might 
be free from the control of a master, and enjoy the profits of 
their labor, but has recognized the right of their. master, to 
whom she has given them, to control and use thenf as slaves, 
‘by requesting that he would allow them such privileges, &c. 
as the law would permit negro slaves to enjoy. 

It follows, that these slaves were bequeathed to Mr. Mang- 
ham in fee simple; are his property; may descend to his 
‘heirs, and may be alienated by him, or sold for his debts. 

It is true, that he takes them subject to the strong moral 
obligation ‘which the terms and character of the gift impose 
upon him ; for the proper discharge of which, he is responsi- 
ble only to his conscience and his Maker. 

To give the construction insisted on by the plaintiff in error 
to such a will as this, would be, in effect, to hold that the 
owner of slaves, aged and infirm it might be, to whom he was 
attached by the pleasant memories of childhood, by the holy 
‘emotions of gratitude for long and faithful services to himself and 
his family, by the ties of a life-time association, in contempla- 
tion of his dying hour, could not make, without violation of 
law, some provision for the purpose of saving them from_be- 
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ing subjected to the chances of coming into: the -hands of 
strangers or of hard task-masters, by bequeathing them.to 
some friend, of such means and character.as would serve to 
give assurance of their future kind: treatment, and by,2re- 
questing that such friend, whilst controlling and holding them 
as slaves, would extend to them such privileges and indal- 
gence as were compatible with law. We. repudiate such»a 
doctrine. _ 
Let: the judgment be affirmed. 





f 


No. 82.—James W. Pooux alias JAMES Vicknovst, plaintiff 
in error, vs. THE STATE OF GEORGIA. 


[1.] Where, in order to get a continuance, the defendant designates the 
names and residence of his absent witnesses, it is competent for the Court— 
indeed, a highly commendable practice—to suspend the trial, until anof- 
ficer can be despatched with process, to procure the attendance of the wit- 
nesses ; and if it be ascertained that. the persons namedare fictitious, the 
cause will proceed. : 


{2.] Public excitement is not a sufficient ground for the postponement of the 
trial of a petty offence ; especially where five months have elapsed since 
it was committed. 


Indictment for simple larceny, in Macon Superior. Court. 
Tried before Judge Powers, March Term, 1855. 


The defendant, Poole, was arrested on the 13th day of 
March, 1855, for stealing a slave, the property of James 8. 
Hollingshead, and committed to jail. The Grand Jury of 
Maeon County, on the 27th day of the same month, - found 
and returned ‘a bill of indictment against him for the offence. 

The case came on for trial, when the defendant moved for 
a continuance, upon the grounds— 
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ist. That there is great excitement apd prejudice against 
prisoner in the public mind, so that he could not have or ob- 
tain, at the present term of the Court, a fair and impartial 
trial. | 

2d. Because the defendant has not been able to have J. B.. 
Jones, of DeKalb County, and sundry citizens—among them. 
Alfred Dean, of Marshall County, State of Alabama, subpoe-- 
naed, by whom he is able to prove, that on the day, 16th Oc- 
tober, 1854, when it is charged the crime was committed, de- 
fendant was in the County of Marshall, in the State of Ala- 
bama. 

The Court did not hurry on the trial, but despatched an. 
officer of Cuurt to DeKalb County, Georgia, and to Marshall’ 
County, State of Alabama, with process for the witnesses: 
named by the defendant. 

The officer having returned, the case was again taken up.. 
The defendant insisted! upon his motion for a continuance,. 
upon the grounds stated. The officer being sworn, stated 
that he could not find or hear of such persons as J. B. Jones 
or Alfred Dean, in DeKalb and Marshall Counties, and that 
he had made diligent inquiry of the Clerks of the Courts and! 
the Sheriffs, in those counties. 

The Court over-ruled the motion for a continuance, and: 
Counsel for defendant excepted. 






























Cook & Montrort, for plaintiff in error. 


Sol. Gen. DEGRAFFENREID; Hatt, for defendant.. 









By the Court.—Lumpkin, J. delivering the opinion. 


Every person against whom a bill of indictment is found, 
shall be tried at the term of the Court the indictment is found, 
unless the absence of a material witness or witnesses, or the 
principles of justice, shall require.a postponement of the trial. 

[1.] Was there any material witness or witnesses for the 
defendant absent, to make a postponement of the trial neces- 
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sary or proper in this case? He, Pool, pretended so; but 
the Court, in the exercise of that diligence which cannot bé 
too highly commended, ascertained that the showing, under 
the pretext. of procuring proof, was for delay only; and 
therefore, very properly refused a continuance on that ground.: 

[2.] Was there any merit in the other branch of the appli- 
cation? We think not. The offence was committed. in - Qc- 
tober, 1854; the prisoner was put upon. his trial in March, 
1855. Surely here was cooling time. We take occasion to 
say, that this ground, itself, namely :. public excitement, has 
been greatly. perverted. It was intended to apply to those’ 
higher crimes which always agitate the public mind to a great 
degree, and when man must be allowed a certain interval to 
pause and think, and throw off the overwhelming influence 
pervading the whole community, and swaying it as the forest 
is bent before the hurricane. But here is an‘attempt to ap- 
ply - case of Aaron Burr or Dr. Webster to a simple lar- 
ceny ! 

We repeat the hope, that the Courts will imitate the admi- 
rable precedent set by Judge Powers on this occasion, and 
suspend the case until efforts are made to collect the testi- 
mony of these unfortunate defendants, who, on account’ of 
their confinement in jail, &c. &c. have not had an opportunity 
of subpeenaing their witnesses. It is humane in the Courts, 
acting as Counsel for prisoners, to despatch their Bailiffs and 
perform this service for them. The principles of justice will, 
dy pursuing this course, neither be defeated by hurrying pri- 
soners prematurely to trial, nor by granting a continuance, 
enabling them to escape jail, as they do in so many cases, 
before the trial term arrives. Let it be understood that ef- 
forts will be made to procure the attendance of witnesses, real 
or pretended, and it will cut off the temptation to those bare- 
faced perjuries that we have every reason to apprehend are 
too frequently committed for the sake of delay. 


VOL. XVIlI-72 
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No. 83.—Martua Booru, plaintiff in error, vs. RicHARD- 
TERRELL, defendant. in error. 


[&.] Where H loaned property to T and his wife, for the life of the latter, with: 
the understanding, that at her death, the same “ should be returned to_his 
daughter M:” Held, that this was not an attempt to vest a remainder in 
M by parol gift ; and that she might sue for and recover the property from: 
T, after the death of his wife. 


Trover, in Newton Superior Court. Tried before Judge 
Seark, March Term, 1855. 


This was an action of trover brought by John P. Booth and 
his wife, Martha Booth, against Richard Terrel, for the re- 
cevery of eight negro slaves, to wit: Letty and seven chilren, 
named in the declaration. Pending the action, John P. Booth 
died, and the same proceeded in the name of the wife. 

The defendant pleaded the general issue and the Statute of 
Limitations. 

On the trial, plaintiff proved by two witnesses, that in the 
year 1820, in Jefferson County, Richard Hodges, the father 
of Mrs. Booth, loaned Letty, the negro woman sued for, to 
Richard Terrell and his wife, for and during the life-time of 
the latter, with the understanding, that at the death of Mrs. 
Terrell, the said girl Letty should be returned to his daughter, 
Martha Hodges, the plaintiff in the action. Plaintiff also- 
read in evidence the will of Richard Hodges, the 2d item 
of which read as follows: “I give and bequeath to my 
daughter, Martha Hodges, eleven negroes, named as follows : 
Mary and her four children, (naming them and others,) and 
Letty—the last named in the possession of Mrs. Terrell, and 
to remain so during Mrs. Terrell’s natural life; then to be- 
come the property of my daughter, Martha Hodges.” The 
plaintiff also proved the death of Mrs. Terrell, the conversion 
and value of the negroes, and closed. 

The defendant introduced testimony which it is unnecessa-- 
ry to set out here. 



















DECATUR, AUGUST TERM, 1855. 571 
Booth vs. Terrell. 








The Court charged the Jury: “ if Hodges had title, and 
loaned the property to Mrs. Terrell for life, and at her death .- 
to be returned to him or his heirs: if-this state of facts. has 
been proven, it shows that Hodges never intended to. part 
with the dominion of the property ; and the plaintiff, on this 
state of facts, must recover. If Hodges had title and 
loaned the property to Mrs. Terrell for life, to be deliveredyat 
her death, to the plaintiff, this is an attempt to.create an estate 
am remainder by parol, which cannot be done ; and the de 
minion of the property having been parted with by the lender, 
it vested an absolute fee simple estate in Mrs. Terrell, and 
through her in her husband ; and if this state of facts has 
been proven, your finding must-be for the defendant.” 
To which charge, Counsel for plaintiff excepted. 


Ezzarp; Ciark, for plaintiff in error. 


Froyp, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


We think that the Court below erred .in so framing his 
charge, that the Jury. might infer, from the language used, 
that though a loan from one person to another were gratu- 
itous ; yet, if the property were to be delivered, to a third 
person at the termination of the loan, the lender had parted 
with all dominion .over it from the beginning, and the trans- 
action amounted to a gift to the first taker. 

The Court says: “If Hodges had titles, and loaned the 
property to Mrs. Terrell fer life, to be delivered, at her death, 
to the plaintiff, Martha Booth, this is an attempt to ereate 
a remainder by parol, which cannot be done;.and the domin- 
ion over the property having been parted with by the lender, 
it vested an absolute fee simple estate in Mrs. Terrell, and 
through her, in her husband.”’ 

The predicate for the conclusion which the Court draws, 
yiz: that a fee simple vested in Mrs, Terrell is, that the 
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‘property was loaned to her for life, to be delivered at her 
death. If Hodges, says the Court, loaned the property, for life, 
to Mrs. Terrell, to be delivered, at her death, to the plaintiff, 
that vested an absolute fee simple estate in Mrs. Terrell. 

According to this reasoning, it follows, therefore, that 
though the loan was gratuitous, and was intended ‘to have 
nothing but the characteristics of a gratuitous loan, one of 
which is, that it must “rest, upon the good pleasure-and faith 
of:the lender,” and is “strictly precarious.” (Story on 
Bail, §258, and cases there cited.) Yet, if the property was 
to be delivered to the plaintiff at the death of Mrs. Terrell, 
it amounted to a gift. This proposition is equivalent to -the 
declaration, that though, by the transfer of the property to 
the plaintiff, the lender, Hodges, intended to loan the proper- 
ty, and not to part with dominion over it; yet, by such 
transfer, he did part with dominion over it, because it was 
not to return to him upon the death of the bailee. 

We cannot recognize the correctness of this proposition. 
On the contrary, it appears to us, that in the very nature of 
terms, the lender did not part with dominion over the pro- 
perty, so far as the right to withdraw it from the possession 
of Mrs. Terrell was concerned, if it were a gratuitous loan 
toher; and therefore, the conclusion of the Court was erro- 
neous. ) 

But it is axyut that the meaning of the Court may have 
been, that if Hodges had parted with dominion over the 
property, by the loan to Mrs. Terrell, this gift was an attempt 
to create a remainder by parol, whether he had said, or not, 
that he loaned the property. 

‘Two criticisms are to be made upon this observation : 
1. Such seems not to have been the way in which the Court de- 
sired to be understood, as we infer from the fact, that the 
learned Counsel, in his — has presented the view which 
we attribute to the Court. 2. If the meaning of the Court 
were such as last suggested, “he did not clearly express him- 

self, so that the Jury might understand the difference between 
such a parting with the property, and a mere gratuitous loan, in 
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which the owner did not intend to part with epee over it; 
and therefore, the Court erred. 
Let the judgment be reversed. 














No. 84.—Epwarp J. Dawson, plaintiff in error, vs. JAMES 
CALLAWAY, defendant in error. 


1.] The execution of a commission to take testimony, was, in all respects, 
regular, except that it lacked the words, “ answered, subscribed and sworn 
to before us,” just above the place where the commissioners signed their 
names. The depositions were, in fact, signed by the witness, . The com- 
mission thus executed, lay in office for more than three years. During the 
trial, the defendant objected to the execution of the commission, because 
the return lacked the words aforesaid. The Court ruled out the testimony: 
Held, that the Court, instead of ruling out the testimony, should have re 
quired the defendant either to waive the objection or submit to a general 
continuance of the case. 

[2.] The opinions of a witness do not, in general, amount to evidence, 

[3.] A witness swore, in reference to the execution of a bill of sale, as fol- 
lows: “I did sign the said bill of sale as an attesting witness; I saw said 
Jesse Coe execute said bill of sale, to said Susannah Watts, (as I supposed) 
for the purposes therein mentioned :” Held, that this was enough to make 
the bill of sale admissible to the Jury. 

[4.] [5.] Decldrations accompanying possession and explanatory of it, are 
admissible as evidence for the declarant and those claiming under him. 


[6.] [7 ] A deceased person is represented, by his executor, de son tort; and 
also, by that executor’s executor, de son tort—so that if the relationship of the 
deceased person to another, is such that the Statute of Limitations will not 
run in his favor, theirs is such that it will not run in their favor. 

[8.] The Statute’ of Limitations can he pleaded by those in whose favor it op- 
erates, and by those claiming under them, and by no others. 

[9.] If one side examines a witness, though only on a single point, the other 
has the right to cross-examine him on every point. 


Trover, in Meriwether Superior Court. Tried before 
Judge Butt, February Term, 1855. 
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This was an action of trover, brought by Edward J. .Daw- 
son against James Callaway, for the recovery of four negroes 
-—Patsey and her three children. 

The defendant pleaded the general issue and Statute of 
Limitations. 

On the trial, the plaintiff proposed to read the evidence of 
David Dawson, taken by commission: The interrogatories 
were filed in Court, in August, 1851, and the trial was had 
in February, 1855. No objection having been filed, the de- 
fendant objected to the evidence, because the commissioners 
‘did not, at the foot of the answers of the witness, say: ‘ An- 
swered, subscribed and sworn to before us.” The usual 
-eertificate preceded the answers, in which it was stated that 
the witness ‘had answered, after being duly sworn,” &c. 
The Court sustained the objection, and plaintiff excepted. 

The facts of this case, as appeared from the evidence, were 
as follows: On the 17th of March, 1815, Jesse Coe executed 
a-bill. of sale to Susannah Watts, for a.negro girl, Charity, 
(the mother of Patsey,) the consideration being $375. 

At the time, Susannah Watts and her brother John Watts, 
and Milly Watts, were living together, and continued to do 
so, and exercise acts of ownership over the negro girl, Char- 
ity, until, according to the statement of one witness, the year 
1821, and according to another witness, until the year 1827. 
The Watts’ family then separated, and the negro, Charity, 
was left in the possession of’ John Watts. In 1839, John 
Watts died in the County of Meriwether, in possession of the 
negroes. There was no administration upon his estate. The 
negroes went into the possession of his widow, who kept them 
until 1845, when she died, and the negroes went into the pos- 
session of her daughter, the wife of the defendant, who had 
them in possession at the time of their intermarriage. Mrs. 
Callaway was of age at the time of the death of her mother. 

The plaintiff then read the evidence of George Watts, to prove 
the execution.of the bill of sale from Jesse Coe to Susannah 
Watts, as follows: “I did sign the said bill of sale, as an at- 
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testing witness. 1 saw Jesse Coe execute said bill of sale to 

Susannah Watts, (as I supposed,) for the purposes therein 

mentioned.” 

To the cross-interrogatories, the witness stated—“ my rea- 
sons about the purchase money is this: I believe John Watts: 
counted the money down, (for Charity)—don’t know whose 
money it was, nor do I know when carried to the place. It 
was and is my opinion, that if Susannah Watts had the mon- 
ey, she must have got it from John Watts.” 

To which plaintiff objected ; the Court over-ruled the ob- 
jection and plaintiff excepted. 

Plaintiff then. proposed to read in evidence the bill of sale, 
to which defendant objected, “‘ because the witness did not 
say he was present at the time of its execution, and did not 
say he saw it signed, sealed and delivered; and that the 
name of George Watts plainly appeared to be signed with 
different ink from that of the other witnesses.”’ 

The Court sustained the objection, and plaintiff excepted. 

Plaintiff then proposed to read in evidence so much of the 
depositions taken by the defendant for the same witness, as 
showed that he was present at-the execution of the bill of 
sale. The defendant insisted that plaintiff could not read a 
portion without reading all of the answers of the witness. 
The Court so ruled, and plaintiff excepted. 

Plaintiff then proceeded to read said depositions—objecting 
to the following portions, in which the witness stated: “Ido 
not know, but think John Watts counted the money to Coe, 
for the negro Charity. Iwas acquainted with the means and 
circumstances of Susannah Watts at that time. If she had 
the means to buy negroes, I think she obtained it through 
John Watts.” ‘John Watts had the means to buy negroes, 
unless he had previously transferred them to Susannah Watts. 
I know of no other reason to induce John Watts to have the 
bill of sale for Charity made to Susannah Watts, than that 
he feared he might be involved by his wife, who had left him. 
I do not know, positively, but think that John Watts had 
paid over the amount of the purchase money for the negroes.” 
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The plaintiff objected to this portion of the evidence, as 
above stated. The Court over-ruled the objection, and plain-. 
tiff excepted. 

Plaintiff then read in evidence the depositions of Benjamin 
and Milly Dawson—the following portions of which were ob- 
jected to. by the defendant and ruled out by the Court, and: 
plaintiff excepted: “ After the negro was brought home, Su- 
sannah Watts claimed the negro.” ‘ During their stay in 
Hall, Susannah Watts made a deed of gift of Charity toJohn: 
Watts’ oldest daughter, Susannah.” “Susannah Watts heard, 
in the Spring of 1849, that John Watts was dead, and his 
family in Meriwether County.”’ “ He (Benj..Dawson) wrote 
letters, at various times, to people in Hall and Jasper, Counties, 
toknow where John Watts had gone, but never heard any thing: 
from him.” He further says: “in the Spring of 1849, Thomas: 
Bloodworth, brother-in-law of his, wrote him from Columbus,. 
or near there, that John Watts had returned to Georgia, and 
his family and the negroes were in Meriwether County ;”’ 
and this was the first time Susannah Watts had heard of him 
since he left Hall. This latter portion, not in brackets, was: 
not objected to. 

Plaintiff then read in evidence a deed of gift from Susan-- 
nah Watts to the plaintiff, for the negroes, Patsey and her 
children, dated on the 25th day of July, 1849. 

Plaintiff then introduced the defendant, to prove the ex- 
istence and value of a child, born since the commencement of 
the suit, which he did. 

Defendant’s Counsel then proposed to examine the de- 
fence on the merits of the case not touched upon by the di- 
rect examination. Plaintiff objected. The Court over-ruled 
the objection, and plaintiff excepted. 

The Court charged the Jury as follows : 








That no administration on the estate of John Watts or his 
widow, was shown; the possession of John Watts and his 
widow, and afterwards of his daughter, were seperate and 
independent possessions. That, therefore, if John Watts. 











DECATUR, AUGUST TERM, 1855. uae 


Dawson vs. Callaway. 








was the bailee of Susannah Watts, though the Statute of Timi 
tations did not begin to run in his favor until he proved know - 
edge of the conversion to Susannah Watts; or if he had: 
fraudulently concealed the property, the Statute could not: 
run until a discovery of the fraud ; yet, that these tules did 
not apply to the possession of his widow—that her possed 
sion being a separate one, could not be affected by his fraud,’ 
or bailment, or contract; and that if the Jury should believe - 
that the widow of John Watts held ‘the property adversely;: 
four years after the death of John Watts; using it as her - 
own, and converting it to her use, then she had a goodtitle 
to it, unless she had fraudulently concealed it from Susannah 
Watts; and this defendant could plead this outstanding title 
by the Statute in Mrs. Watts, in bar of this action, though 
he might not claim under her, nor tack ler ‘possession to his 
to create a bar by the Statute of Limitations. heces to this 
charge plaintiff excepts: 

Further—that the possession of Miss Watts’ was septs 
from that of her father and mother; and she would tiot be 
affected by the character of their possessions or their frauds, 
And that though she held the property as a trespasser; yet) 
that on her marriage with defendant, her possession became 
his possession—that their possessions were one; and if more. 
than four years had elapsed from the commencement of the: 
possession of Miss Watts to the bringing of the suit, that, 
the plaintiff was barred ard they must find for the  defgnilants 
And to this charge plaintiff excepts. : 

The’ plaintiff's: Counsel asked the Court,. in writing,. tor 
charge the Jury, “that if the possession of defendant: is, a: 
possession through John Watts, or wnder. him, he is'inmo 
better condition that John Watts.” . The Court’ refased, abso#; 
lutely; to give this charge, remarking, “there was not.a scin®, 
tilla of evidence to support it; that there was no. evidence 
that defendant. received the property by descent ; ” and to- 
this refusal plaintiff excepts. 

The plaintiff's meen asked the Court, in writing to charge 
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the Jury, “That possession, to mature a title under the Stat~ 
ute of Limitations, must be adverse and continuous, and con- 
tinuously adverse ; and that if the possessions of: Mrs. Watts 
and Miss Watts, and defendant, are separate possessions, the 
defendant can claim no benefit from any possession prior to- 
his own.” The Court gave this charge with a qualification, 
to-wit: that if Mrs. Watts held the property more than four 
years, and had a statutory title, the defendant could plead it 
in bar of this action, though he did not claim under Mrs. 
Watts. And to this refusal and qualification, the plaintiff . 















“B. H. H111, for plaintiff in error. 
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By the Court.—Binn1ve, J. delivering the opinion. 





“It appears, upon the face of the return of the commission- 
ets to examine David Dawson, that David Dawson signed the 
dépositions returned. 

Itis very doubtful, therefore, | whethet énough does not 
appear upon the face of that return to show the commission 
té- have been well executed—very doubtful whether enough 
does not appear upon the face of the return, to show that the: 
depositions were, in fact, “‘ answered, subscribed and sworn 
to” before the commissioners, by the witness. I, myself, am 
very much disposed to think that there’ does appear enough » 

+6 show that. — 

And then, the inbbbetigatictea: had lain in office for more: 
‘than three years. And the 47th rule of Court requires all 
objections to the execution and return of interrogateries, on 
appeal trials, to be made before the cause has been submitted 
tothe Jury. The case wason the appeal. -The plaintiff’s 

- eontinuances were exhausted. 

[1.] We think the most the Court could have done on this 
objection to the execution of the commission, would have been 
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‘to present to the defendant the alternative, either to. waive 
the objection or submit to.a general continuance of the »case, 

Several parts of the answers of George Watts consisted in 
‘mere matter of opinion; and therefore, should not have-been 
‘read to the Jury, against the objection of the plaintiff. These 
parts are as follows:.1. A part of Watt’s answer to the fiat 
eross-question in the plaintiff’s set of interrogatories for hina, 
in the following words: “it was and is my opinion, that if 
Susannah Watts had the money, she must have got: it from 
John Watts.”. 2.A part of Watts’ answer-to the secon 
direct interrogatory in the defendant's set of interrogatories 
for him, in the following words: “I do not know, but think 
John Watts counted the money to Coe for all the. negroes:” 
“Tf she had the means to buy negroes, I think she obtained 
it through John Watts.” 3. A part of his answer to the first 
-cross-interrogatory of this same set, in the following words; 
“T have already stated, in 2d interrogatory, that John Watts 
counted the money to Coe—I think, I cannot say, positively, 
it was John Watts’ money. If Susannah Watts had the 
means, I think itcame through John Watts.” “ Ido notknow, 
positively, but think that John Watts had and paid over the 
amount of the purchase money for the negroes.” 








[2.] As it appears to us, the witness intends, by these an- 
swers, to give nothing but his opinions. If so, the answers 
were, of course, not proper to go to the Jury. 

George Watts, as to the execution of the bill of sale, swore, 
in answer to the plaintiff's interrogatories, as follows: “J 
did sign the said bill of sale, as an attesting witness. I saw 
said Jesse Coe execute said bill of sale to said Susannah 
Watts, (as I supposed,) for the purposes therein mentioned.” 
‘This, the Court held, did not prove the bill of sale sufficien 
to make it admissible to the Jury. But we think it did. Tf 
this statement be true, the most obvious, if not the necessary 
inference from it is, that the witness saw the bill of sale signed 
and delivered; that he was present when that was done, and 
that he attested the doing of it. A statement from which 
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such aa inference may be drawn, is. certainly sufficient to 
carry the instrument to which it relates to the Jury, 

Any objection to the word “ execute,” on the score that it 
expresses a conclusion rather than-a fact, would equally lie 
toany one of the words, sign, seal, deliver, ___, 

_, It appears, that at the time when the slave, Charity, was 
purchased, and for a while afterwards, Susannah Watts and 
John Watts lived together. 

[4.] And thus living together, prima ‘facie, by presump- 
tion of law, they were in the joint possession of. the slave. 
Any declaration of either, made while they were so living to- 
gether, explanatory of the nature of the possession, would 
therefore be admissible as evidence, for the one which made 
it, under the principle of the res geste. (1 Greenlf. Ev. 
§108, and cases cited.) 

Milly Dawson, a witness, swore this: “she knows, after 
the negro was. brought home, Susannah Watts. claimed the 
negro.” This declaration of Susannah Watts, was explana- 
tory of the nature of the possession which she had of the ne- 
gro. It went to show the possession to be one in her own 
separate right. The declaration was therefore admissible in 
favor of her and of those claiming under her, according to 
the above stated principle. 

This witness also testified to this: “during their stay in 
Hall, Susannah Watts made a deed of gift of ( Charity to John 
Watts’ oldest daughter, Susannah.” If this was true, the deed, 
itself, was better.evidence of it. And nothing appears to 
show the deed not to have been within the possession or the 
power of the plaintiff. And unless something of this kind ap- 
pears, none but the best evidence is to be sicstedd: 

It was right of the Court, therefore, to reject this testimo- 
ny. 

This witness and her husband, Benj. Dawson, jointly, testi- 
fied as follows: “ They say Susannah Watts lived constantly 
with them from the time John Watts went from Hal! County. 
They know she did not know where John Watts had gone ; 
their reasons for saying so, is because they often heard her 
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say so, and because she made many efforts to find. where, he 
was.” ‘* Because they often heard her say so,’ was,objected 
to by.the defendant, and ruled out by-the! Courts...) \y, 

[5.]: Taking this whole statement. together, we. understand 
the witnesses to mean, that these sayings of Susannah Watts 
were made during the time when she was making “the many 
efforts to find where he was,” of which they -speak. If we 
are right in this, these sayings were the natural, if not the ne- 
cessary accompaniments of those efforts; and so, were. ad- 
missible as evidence, under the principle of the res geste, in 
the:‘same manner.as was her declaration, above noticed, ex- 
planatory of her possession of the slave Charity. 

Was the charge of the, Court below right ? , | 

The main proposition in the charge was this: ‘that as no 
administration on the estate of John Watts or his widow was 
shown, the possessions of John Watts and his. widow, after- 
wards of his daughter, were separate and independent posses- 
sions,” And this proposition was one which we think might 
or might not have been true, according as the facts.might im- 
port one or another of two things. Ifthe import ofthe facts 
was, that the possessions of the widow and of the daughter, 
were respectively acquired in any other manner than as_ the 
successive representatives of John Watts, then it was true.that 
the possessions of the widow and of the daughter, were “se- 
parate and independent possessions. ” But if the import of the 
facts was, that these possessions, which the widow and. the 
daughter had, were acquired by them as the representatives 
of John Watts, then it was not true that the “ possessions 
were separate and independent possessions.’ And that ‘no 
administration on ‘the estate of John Watts or his widow was 
shown,” was by no means conclusive that the widow did not 
represent John Watts—and by no means conclusive that the 
daughter did not represent the widow... If the widow took 
possession of the slaves as the executor in her own wrong, of 
John Watis, she licld the slaves as the representative of John 
Watts; and if the daughter took possession of the slaves, as 
the executor in her own wrong, of the widow, she held .the 
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slayes as. the representative of the widow; and therefore, as 
the representative of John Watts. | 

An executor in his own wrong, may be such representative. 

._ An executor in his own wrong, is subject to an action by 
the rightful executor, by the creditors and by the -legatees. 
( Wentworth Ex’re, 331, and note (1).. Wms. Ex’rs, 141, and 
notes (h) and (2). 

* All lawful acts which an executor de son ee doth, are 
good. ” (Id. 145, quoting from Coulter's Case, 5 Co. 30 é -) 

. Such an executor is to “be sued, generally, * ‘the name 
of executor of the last will and testament. of the defunct.” 
{ Went. Ex’rs.828. ) So, such an executor may besued, joint- 
ly, with the rightful executor, if there is one. . (Id. Ibid.) 

An executor in his own wrong, then, it is clear, is. the re- 
presentative of the deceased person whose estate. he takes 
into possession. 

Therefore, it may be that the import of the facts in this 
case is, that the widow of John Watts was, as to the posses- 
sion of the slaves; the representative of John Watts; for that 
import may be, that she took possession of the slaves‘as exe- 
cutor in her own wrong. 

And in like manner, the executor in his own wrong, of an 
executor in his own wrong, may be the representative of such 
first deceased person. 

This would seem to be a proposition that follows fron the 
principle, that “‘ the executor of an executor, how far soever 
in degree remote, stands, as to the points both of being, hav- 
ing and doing, in the same state and plight as the first and 
immediate execuior;” (Went. Ex’rs, 462, and note 1;) for 
an executor in his own wrong, is an executor. And then, to 
hold the contrary, we should have to say that an executor 
in his own wrong, has a situation, in some particulars, more 
advantageous than that which a rightful executor has. 

This proposition would seem to be also involved in the 11th 
section of the Act of 1792, to protect the estates of orphans, 
&c. which section is as follows: ‘ All and.every the execu- 
tors and administrators of any person or persons who, as ex- 
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ecutor or executors, in his or their own wrong or administra- 
tors, shall waste or convert any goods, chattels, estate or as- 
sets of any person deceased, to their own use, shall be liable 
and chargeable in the same manner as their testator or intes- 
tate would have been, if they had been living.” (Pr. Dig: 
229.) 

And this proposition seems to be expressly. affirmed by the 
Act of the 43 of Elizabeth, against fraudulent administrations, 
That Act says: “that every person and persons that hereaf- 
ter shall obtain, receive and have any goods or debts of any 
person dying intestate,” “upon any fraud, as is aforesaid, or 
without such valuable consideration as shall amount. to the 
value of the same goods or debts, or near thereabouts, (except 
it be in or towards satisfaction of some just and principal debt, 
of the value of the-same goods or debts to him owing by the 
intestate, at the time of his. decease,) shall be charged and 
chargeable as executor in his own’ wrong,” &c. atassd 8: 
Dig. 234.) 

And this proposition seems to be a consequence of. the doe- 
trine of Equity, “that where the trust property has been. im- 
properly disposed of, and is capable of being followed in spe-. 
cre,” a Court of Equity “ will compel the trustee or the party 
in possession (if the latter have taken with notice ofthe trust) 
to re-convey the estate to the perpen of the. trust.” (Hill 
on Trustees, 522.) 

From all this, we think it safe to conclude that an: exeeutor 
in his own wrong, of an executor in his-own wrong, conned 
the first testator or deceased person. * 

[5.] The daughter then, as well as the widow, her mother, 
might, in this case, have been the representative of' John. 
Watts, after his decease, although it: was-so that'no will was. 
left. by him, and that no administration was granted on his ea- 
tate; for she might have been the éxecutor in her own wrong 
of her mother, and her mother might have been the executor 
in her own wrong of John Watts; and if they had been such 
executors, that would, according to what has been said above, 
have made them successive representatives of John Watts. 
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Whether either was such executor or not, was a question: 
which depended on the import of the facts in evidence. 

If they were such, then it follows, that if John Watts was, 
with respect to the slaves, the bailee or trustee of Susannah 
Watts, they were equally, each in succession, such bailee or 
trustee. 

[7.] And if this relationship of bailee and bailor, or trustee 
and cestui que trust, subsisted between Watts, his widow and 
daughter, successively, on one’side, and: Susannah Watts on 
the other, then the Statute of Limitations could no more be- 
gin to run in favor of the widow and daughter, respectively, 
until they had converted the property—the slaves—to their 
own use, and Susannah Watts had obtained knowledge of such 
conversion, than it would begin to run in favor of John Watts,. 
himself, until‘these things had happened, as to him. 

And this is what the Court should have told the Jury. 

The facts in evidence had three aspects, each wager t 
a charge. 

“If the case was, that John Watts, and not Susannah, really 
bought the slave, Charity, then she was his to a certainty. 

‘If the ease was,*that Susannah Watts, and not John, really 
bought the'slave, then, ‘still, if John, as a trespasser, convert- 
ed the slave to’his owi use, the Statute of Limitations com- 
menced running in his favor, from the moment of such con- 
version; and so, ‘by the time of trial, would ‘have made, for 
him and those‘ —* under im,*¢ a bar to an action for such 
conversion. 

If, however, the case was; that Sinianiat and not John, 
bought the slave, and that John got possession of the slave 
as bailor‘from ‘Susannah, or as‘trustee for her, and the posses- 
sion under this relationship continued in him until his death, 
and then passed into his widow; as his executor de son tort, 
and remained in her until her death, and then passed into her 
daughter, as executor de son tort of the widow, and remained 
in her until her marriage with Callaway, then, up to the time 
of this marriage, the Statute of: Limitations had not commenc- 
ed running at all. “In short, if this relationship ever existed: 
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at all; that Statute did not commence running until the relay’ 
tionship terminated; and if the relationship terminated: by « 
means of a conversion of the property, not until that conver- 
sion and notice, or knowledge of it, had come to Susannah 
Watts. 

The Court below told the Jury, “that if Mrs. Watts held 
the property more than four years, and had a statutory title, 
the defendant could plead it in bar of this action, sa oe be 
did not claim under Mrs. Watts.”’ 

[8.] In this, we think the Court was in error. » The Statute 
of Limitations may be pleaded by the person in whose direct 
favor it operates, and by all those claiming under him ; and, ' 
according to our understanding of the law, by none else. 
Even those in whose direct favor the Statute operates, are 
not bound to plead it; they may waive it. How, then, can. 
strangers get the right to plead it. 

The words of the Statute, however, do not give the benefit 
of the bar to strangers. ‘hey give it to the party who can 
say that the cause of action has not risen against him, at 
any time within four years. 

[9.] In this case, the defendant’s Counsel “proposed to 
examine the defendant on the merit of the case, not touched 
upon by the direct examination. Plaintiff objected, and in- 
sisted that the cross-examination must be confined to the 
subject-matter of the direct examination. The Court over- 
ruled the objection of plaintiff, and allowed the examination 
to proceed.” 

We think the Court was right. There is certainly doubt 
as to what is the rule in such cases; but the decision of the’. 
Court seems to have the support of the English decisions, 
(R. vs. Brook, 2 Stark. R. 472. Morgan vs. Brydges, Id. 
314. 1 Stark. Ev. 161. 1 Phil. Hv. 274. 1 Greenlf. Er., 
$445.) 

And those decisions are, in general, better evidence of 
what the law of Georgia is, than are any other decisions, ex- 
cept those made by the Courts of Georgia; and the decisions. 
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of these latter Courts have, we think, agreed with the Eng- 
teh decisions. 





No. 85.—James P. Perpvz, Clerk, &c. plaintiff in error, ve.. 
WiiuiaM J. Ex.is, defendant in error. 


{1.] The General Assembly have the right, should the public good require 
if, and public opinion demand it, to pass a law to restrict or even suppress 
the internal traffic in spirits; and this power may be delegated to a munic- 
igal corporation, to be exercised within their corporate limits. 


{2.] By tiue- second section of the amended charter of 1854, the Mayor and 
Council “ofthe City of Griffin “ have full power and authority to pass any 
by-law, regulation or ordinance, that shall appear to them necessary and 
proper, for the security, welfare and interest of said city, or for preserving 
the peace; health, good order and government of the same.” And the sev- 
enth section of the same charter provides, “that the Mayor and Council 
shall have power to license persons to retail, and self by retail, spirituous 
liquors, within the said city, according to the ordinances thereof; and that 
no person or persons shall sell, by retail, any spirituous liquors within the 
Same, without first obtaining such license”: Held, that an ordinance pre- 
scribing $500 as the fee for a retail license, was constitutional and valid. 


Mandamus. In Spalding Superior Court. Heard and 
decided by Judge Starke, April 28th, 1856. 


The petition in this case set forth, that by the charter of 
the City of Griffin, it is provided that the Mayor and Council 
shall have power to license persons to retail and sell, by re- 
tail, spirituous liquors in said city; and also, to levy a tax of 
not exceeding fifty per cent. over the State tax, on all .per- 
gons, professions and property within the corporate limits. of. 
said city, subject to taxation by the laws of the State. 

That the said council have passed an ordinance requiring 
all retailers of spirituous liquors, in the City of Griffin, to pay 
a license fee of $500 for retailing; that the petitioner is a. 
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poor man and unable to pay the required fee; that the peti- 
tioner, in April, 1855, went to James P. Perdue, the Clerk 
and Treasurer of said Council, and offered to give bond and 
security, according to the requirements of said: charter, to 
keep an orderly house, and proposed to take the prescribed 
oath, and to pay the sum of fifty dollars as a license fee, and 
that the said Clerk refused to issue the license. The defend- 
ant filed his answer, admitting the main facts set forth in the 
petition. 

On hearing the return in the case, the Court “adjudged 
that a peremptory mandamus do issue, commanding the re- 
spondent, on the payment of fifty dollars and the usual fees 
by the petitioner, and on his complying with the other rega- 
lations of the city ordinances, in regard to such matters, to 
issue to the petitioner a license to retail according to his ap- 
plication—it being here adjudged that that part of the city 
ordinance fixing the price of license at $500, is null and 
void,” &e. . 

To which decision and judgment of the Court, Counsel for 
respondent excepted. * 


ALForD & Moors, for plaintiff in error. 


McCune; H. & G. J. GREEN, for defendant in orror. 


By the Court.—LumPkin, J. delivering the opinion. 

The record does not disclose, nor can we very readily un- 
derstand, upon what principle our brother STARKE ordered a 
peremptory mandamus to issue, commanding the Clerk of 
the Council to grant a license upon the payment of fifty dol- 
lars. If this was the sum formerly paid, the ordinance requir- 
ing it was repealed, and a fee of $500 substituted in its place. 
The price, therefore, was $500, or it was nothing. The fact 
that $50 is the penalty prescribed for retailing without h- 
cense, both by the State law and the city ordinance, is no 
reason, of course, why the payment of that sum, in advance, 
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should entitle the applicant to a retail-license. And upon 
this ground, alone, the plaintiff in error might claim a rever- 
sal of the judgment below. 

[1.] But not to rest the decision of so important a ques- 
tion upon such narrow ground, we will consider the case as it 
has been discussed. It is one, undoubtedly, of the utmost 
magnitude. 

The question involved is one of power and not of expedien- 
cy. The former is for the Courts, while the latter belongs to 
another and more appropriate forum—the ballot-box. 

Has the General Assembly of Georgia the right, should the 
public good require it, and public opinion demand it, to pass 
a law to restrict or even suppress the traffic in spirits?) Have 
they the power to delegate this authority to a municipal cor- 
poration, to be exercised within its limits? And has this pri- 
vilege been conferred upon the City of Griffin? These are 
the points to be adjudicated. 

1. By the Constitution of 1798, it is declared, that “the 
General Assembly shall have power to make all laws and or- 
dinances which they shall deem necessary and proper, for 
the good of the State, and which shall not be repugnant to 
the Constitution.” (Cobb’s Digest, 1115.) 

It is not pretended that such an Act would violate any pro- 
vision of our State Constitution. Would it impair the Con- 
stitution of the United States—any law made in pursuance 
thereof, or any national treaty? Whatever doubts may have 
-existed in eighteen hundred and thirty-nine, or before or 
since, here or elsewhere, — this subject, it is now no longer 
an open question. 

The License Laws of Massachusetts, Rhode Island and 
New Hampshire, were brought before the Supreme Court at 
Washington, at its January Term, 1847. They were ably 
and fully argued by Mr. Webster, Mr. Choate and many of 
the leading lawyers of the union, and it was unanimously de- 
-cided, that the Acts of these several States were not incon- 
sistent with any of the provisions of the Federal Constitu- 
tion or Statutes of Congress, under it. (5 Howard’s 8. C. 




















‘DECATUR, AUGUST TERM, 1855. 589 
Perdue, Clerk, &c. vs. Ellis. 








Rep. 504.) Six of the Justices gave separate opinions, each 
for himself. 

Chief Justice Taney, said: ‘These laws, restricting the do- 
mestic traffic, may discourage imports and diminish the price 
which ardent spirits would otherwise bring ; still, the State is 
not bound to abstain from the passage of any law which it 
may deem necessary or advisable to guard the health and 
morals of its citizens. And if any State deems the retail 
and internal traffic in ardent spirits injurious to its citizens, 
and calculated to produce idleness, vice and debauchery, I 
see nothing in the Constitution of the United States to pre- 
vent it from regulating and restraining the traffic, or from 
prohibiting it altogether. Of the wisdom of this policy, it is 
not my province or purpose to speak. Upon that subject, 
each State must decide for itself.” : 

Said Mr. Justice McLean: “In all matters of government, 
and especially of police, a wide discretion’ is necessary. It 
is not susceptible of any exact limitation, but must be exer- 
cised under the changing exigencies of society. In the pro- 
gress of population, of wealth and of civilization, new and vi- 
cious indulgences spring up, which require restraints that 
can only be imposed by the legislative power. And when 
this power is exerted, how far it shall be carried, and when it 
shall cease, must mainly depend upon the evil to be remedied. 
It is clear that the law of a State is not rendered unconsti- 
tutional by an incidental reduction of importation. And 
especially is this not the case, when the State regulation has 
a salutary tendence on society, and is founded on the highest 
moral considerations.” 

Said Mr. Justice Catron, “I admit as inevitable, that if the 
State has the power of restraint, by license, to any extent, 
she has the discretionary power to judge of its limit; and 
may go to the length of prohibiting sales altogether, if such 
be her policy. And if the Court cannot interfere in the case 
before us,” (and he admitted it could not,) “so, neither could 
we interfere in the extreme case of entire exclusion, exeept 
to protect imports belonging to foreign commerce, as already 





590 SUPREME COURT OF GEORGIA. 
Perdue, Clerk, &c vs. Ellis. 


defined.” (That is, while it remained in the hands of the 
importer, for sale, in the original bale, package or vessel in 
which it was imported. (Brown vs. The State of Maryland, 
12 Wheaton, 419.) ‘And the reasons,’’ continued Mr. 
Justice Catron, “are obvious. We have no power to inquire 
into abuses, if such there be, inflicted by State authorit yon 
the inhabitants of the State, unless such abuses are repugnant 
to the Constitution. laws or treaties of the United States.” 

Said Mr. Justice Woodbury, “From the first settlement of 
this country, and in most other nations, ancient or modern, 
civilized or savage, it has been found useful to discountenance 
excesses in the use of intoxicating liquor. And without en- 
tering into the question here, whether legislation may not, 
in this as other matters, become, at times, intemperate, and 
re-act injudiously to the statutory objects sought to be pro- 
moted, it is enough to say, under the general aspect of it, 
that the legislation here is neither novel nor extraordinary— 
nor, apparently, designed to promote other objects than phys- 
ical, moral and social improvement. On the contrary, its 
tendency is, clearly, to reduce family expenditures, secure 
health, lessen pauperism and crime, and codperate with, ra- — 
ther than counteract, the apparent policy of the General Go- 
vernment itself, in respect to the disuse of ardent spirit. 
They aim, then, at a right object; they are calculated to pro- 
mote it; they are adapted to no other; and no other or sin- 
ister, or improper view can, therefore, either with delicacy or 
truth, be imputed to these acts.’ 

Finally, Mr. Justice Grier. said: “ It is not necessary, for 
the sake of justifying the State legislation now under consid- 
eration, to array the appalling statistics of misery, pauper- 
ism and crime, which have their origin in the use or abuse of 
ardent spirits. The police power, which is exclusively in the 
States, is alone competent to the correction of these great 
evils; and all measures of restraint or prohibition necessary 
to effect the purpose, are within the scope of that authority. 
There is no conflict of power, or of legislation, as between 
the States and the United States. Each is acting within its 
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sphere, and for the public good; and if a loss of revenue 
should accrue to the United States, from the diminished con- 
sumption of ardent spirits, she will be the gainer a thousand 
fold, in theshealth, wealth and happiness of the people.”’ 

Thus, it will be perceived, that this high tribunal, whose 
peculiar office it is to protect the Constitution of the United 
States from all encroachments, and which has manifested, 
hitherto, no reluctance in the performance of this duty, hold, 
nemine contradicente; that it is competent for a State, in 
the exercise of its reserved rights and acknowledged juris- 
diction, to pass any law which it may deem necessary and 
advisable to guard the health or morals of its citizens, not- 
withstanding such law may “discourage importations, or 
lessen the revenue of the general government ;” and that 
such laws would be entirely defensible, although prohibit- 
ing sales, partially or entirely, within the limits of the State. 

We have nothing further to add, either by way of argument 
or authority, to enforce the doctrines of this thorough States 
Rights decision, especially as the proposition has not been 
seriously controverted by Counsel, that the power of the 
States to regulate the domestic traffic in spirits, is complete, 
unqualified and exclusive. 


2. We are next to consider, whether this right can be dele- 
gated to a municipal corporation, to be cxercised within its 
corporate limits. | 

I need not adduce authorities to show that powers of this 
and the like character, have been exercised by municipal 
communities ever since their institution. Indeed, the origi- 
nal idea seems to have been that police regulations belonged, 
inherently, to those locat bodies. The Colonial Act of 1757, 
regulating taverns, punch houses and retailers of spirituous 
liquors, is not contained in any of the Digests; but the Act 
of 1791, after making provision for the State at large, has 
this section, “‘ Provided, always, that the corporation of the 
city of Savannah and Augusta shall have the sole regulation 
-and power of governing and directing taverns, and granting 
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licenses within their several jurisdictions.” (Cobb's Digest, 
1037-8.) 

So, also, in the Act of 1809. which was the first to sepa- 
rate the retail proper from tavern licenses, and to fix five dol- 
lars as the fee for the privilege of vending it is, Provided, 
“That nothing in the Act shall be construed to control the 
rates which now are or may be established by the corpora- 
tions of Savannah and Augusta, or any other incorporated 
town in this State.” (db.) 


Again, in the XX VIIth section of the 10th division of the 
Penal Code, where retailing spirits without license subjects 
the offender to a fine of $50, incorporated towns or cities are 
exempted from the operation of the Act, where, by law, aws- 
thority to grant licenses is vested in the corporate authorities 
of such towns or cities. (Cobb’s Digest, 818.) 

Seeing that the power in question has been exercised by 
the express sanction of the Legislature for sixty-four years at 
least, without complaint or objection, it may well be insisted 
that it is legitimated by the habitude of such a length of time, 
being almost coéval with the State Government ‘itself. And 
while it may be true, that a bad precedent, suffered to pass sub 
stlentio, cannot be set up to justify an abuse in which it origi- 
nated, especially where the question is one of constitutional 
law, touching the political organization of the State; still, 
one may well pause and hesitate to subvert a veteran prac- 
tice, not only venerable for its antiquity, but one which has 
worked so harmoniously and well. 


The Act of 1791, recognizing the right of Savannah and 
Augusta to have the sole control over licenses within their 
several jurisdictions, had been in force seven years when the 
Constitution of 1798 was adopted. And after being extended, 
by the Act of 1809, to all other incorporated towns within the 
State, has remained upon the Statute Book, with immaterial 
modifications, from that time to this. And now, after the 
lapse of nearly three-score years and ten, it is first discovered 
that this whole system of legislation, embracing not only li- 




















DECATUR, AUGUST TERM, 1855. 598 
Perdue, Clerk, &c. vs. Ellis. 








censes, but innumerable kindred topics, is unconstitutional 
and void. 

We concede that this long acquiescence may not, of itself, 
prove this species of legislation valid ; still, its repugnance or 
incompatibility should be as clear and certain as that the parts 
are less than the whole, to justify this or any other Court, 
under such circumstances, to impeach its constitutionality. 
For let it be announced as the law of the land, that all the 
police regulations of all the incorporated towns in the 
State are without authority—that these municipalities have 
no power, even under a direct grant from the Legislature, 
to enact health, harbor and quarantine ordinances—to direct 
the safe-keeping of gunpowder—to institute patrols—to pun- ~ 
ish petty offences, and to exercise all other powers of a simi- 
lar character, and a panic would be justly created throughout 
the State. Sir James McIntosh attributes the revival of or- 
der and security, industry, trade and the arts, in Europe, and 
indeed, the civilization of the modern world, in a good degree, 
to the institution of municipal communities, who are invested 
with the privilege of managing their own local interests, under 
the protection of the parent State. And Chancellor Kent, 
M. DeTocqueville, and every other philosophical observer, 
ascribe to the establishment of towns, constituting as they do, 
small independent republics, not only the high moral and so- 
cial condition of our people, but even the principal of the life 
of American liberty, -as it exists in this country. 

While, therefore, we esteem the duty of preserving the Con- 
stitution—Federal and State—intact, as paramount to every 
other consideration, and should not shrink from applying the 
appropriate corrective, did we believe that either had been 
violated ; stillyseeing, as we do, that the powers delegated to 
our towns and cities, are exercised so beneficially for the good 
order, peace, security and welfare of those small communi- 
ties, we must be convinced, beyond a reasonable doubt, that 
the Legislature has transcended its legitimate authority, be- 
fore we could consent to crush, with iron hand, these embryo 
VOL. XViI—75 









504 SUPREME COURT OF GEORGIA." 
Perdue, Clerk, &c. ve, Bilis. 








republics. The consequences which would ensue, are too 
tremendous for evil, to be hastily hazarded. 

In the great case of The City of London vs. Wood, (12 
Modern, 669,) the Court of King’s Bench, (Lord Holt presi- 
ding,) say, ‘we must consider the City of London, as all 
other great towns are to be considered, a community that, 
have a legislative power intrusted to them for their better go- 
vernment, and can make laws to bind the property of those 
who live within that city or precinct, and also of all the stran- 
gers, whatsoever, that come within the limits of their jurisdic- 
tion; and it was necessary and convenient they should have 
such power for the support of their government. And itis so in 
all countries and forms of Government whatever, whether Mon- 
archy, Aristocracy or Democracy, or whatever form of Govern- 
ment it be, for the supreme jurisdiction cannot have leisure to 
inspect into the small matters that concern the whole order 
and regulation of matters within that society or community, 
as they that are members of it shall. Hobart, 221, says that 
all corporations, as such, have power to make laws and ordi- 
nances, and need not special words in their patents to enable 
them thereunto.”’ 

The point in issue, in the second branch of this discussion, 
was directly made in the case of Zhe Commonwealth vs. Du- 
quet, (2 Yeates, 498,) one of the positions laid down by Messrs. 
Rawle & Du Ponceau, Counsel for the defendant was, that 
the Legislature of Pennsylvania could not confer upon the 
corporation of the City of Philadelphia, the power to pass or- 
dinances to prevent the erection of wooden buildings in cer- 
tain parts of the city, as they might judge proper, but that 
such power must be exercised by the Legislature, directly. 
But the Court held the law to be constitutional, and the ordi- 
nance founded thereon good. . 

And it is a singular fact, that the modern cases, both in 
Pennsylvania and elsewhere, which maintain that the Legis- 
lature alone is competent to make laws, and that it cannot 
ordain a new or different power for that purpose, there- 
by creating an imperium in imperio, admit not only that the 





! 


DECATUR, AUGUST TERM, 1855. 595. 
Perdue, Clerk, &c. vs. Ellis 








case just cited was correctly decided, but concede that all 
municipal corporations, clothed with the power of making by- 
laws for the conduct of their concerns, and the government. 
of their members, are free from this constitutional objection. 
The distinction taken is this: that by-laws are no more than 
a species of contract between the individual members of the 
corporation; and in the case of municipal corporations, may 
be extended to a stranger who comes, voluntarily, within the 
jurisdiction, upon the principle that his coming is equivalent 
to an assent to be bound by the local law of. the place. 
Whether there be any substantial difference between the case 
of municipal corporations enacting by-laws or ordinances, 
and the delegation of power, by the Legislature, to a majori- 
ty of a county or township, to decide whether licenses shalt 
be granted within their several limits, it is unnecessary for us 
to express an opinion. Suffice it to say, that while acts for: 
the latter purpose have been set aside, by. some Courts, as. 
nugatory, the former has never been questioned by any legal: 
tribunal in England or America. 

3. We come now to the last point to be considered—and; 
that is, has the City of Griffin been vested with authority to. 
pass the ordinance in question ? 

The second section of the amended charter of 1854, de-. 
clares, that “the Mayor and Council of the City of Griffin, 
shall have full power and authority to pass every by-law, reg- 
ulation or ordinance, that shall appear to them necessary 
and proper for the security, welfare and interest of said city ; 
-or for preserving the peace, health, order and good: govern- 
ment of the same.” (Pamphlet, p. 6.) 

And the seventh section of the same charter provides: that_ 
the Mayor and Council shall have power to license persons. 
to retail, and sell by retail, spirituous liquors within the said - 
city, according to the ordinances thereof.: And no person 
or persons shall sell, by retail, any spirituous liquors within 
the same, without first obtaining such license.” (Jb. 7.) 

The single inquiry then is, not whether the power in dis- 
pute does not reside, inherently, in all corporations, and is 
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not recognized by the Act of 1809, to exist in all incorpo- 
rated towns in this State, but whether the right has not been 
directly delegated to the City of Griffin, by the amended char- 
ter of 1854? 

And can language be plainer or broader than the words of 
that charter? Js it not manifest that the Legislature inten- 
ded to intrust this whole matter of license to the city authori- 
ties, within their corporate limits? Have they expressed or 
intimated any purpose to restrict the comprehensive grant 
which they made ? 

» It is contended that the price of the license is limited by 
that clause in tlie 5th section, which allows the city authori- 
ties to levy a tax, not exceeding 50 per cent. on the State 
tax, ‘on all persons, professions and property,” within the 
City of Griffin. The response is three-fold. 1st. This is not 
a tax. 2dly. It does not come within the terms, “ persons, 
professions and property ;” and 3dly, if it did, the words, 
“persons, professions and property,” evidently refer to per- 
sons, professions and property subject, by law, to State taxes 
within the city. But the State having conferred on the city 
the right to grant licenses, has thereby ousted herself of this 
right within the corporate limits. And consequently, there is 
no State tax, as to licenses, upon which the 50 per cent. 
could be assessed, under this clause. 50 per cent. can be 
levied on the amount of taxes paid on all property, real and 
personal, to the State, situate within the city; also, on the 
poll-tax, the professional tax paid by lawyers, &. “The cor- 

pus of the tax, under the public law, goes to the State; the 
per centage, under the by-law, to the city. Butthere is noth- 
ing going to the State on licenses in Griffin; and therefore, 
as we have said beforé, there is nothing upon which to levy 
the per centage. 

Again, it is insisted that a corporation cannot impose a tax 
beyond that levied by the State, upon the citizens generally. 
And Grant, on Corporations (Chapter Bye-laws,) is relied 
on to sustain this principle. The text is this: “If, by a 
public general Statute, applicable to every subject of the 















DECATUR, AUGUST TERM, 1855. 597 
Perdue, Clerk, &c. vs. Ellis. 








Realm of England, a penalty of 5s. is imposed for a certain- 
description of offences, and a corporation having rights and 
powers ofa territorial government, pass a by-law affixing the 
penalty of £5 to the commission of every such offence within 
their boundaries, such bye-law is said to be bad.” (Page 88.) 

In Calder Navigation Company vs. Pillong, (14 M. ¢ W. 
90, Per Lord Kenyon, C. J. T T. R. 748,) this doctrine 
was sustained. But Butcher's Company vs. Morey, (1 H. 
Black. 370,) Butcher's Company vs. Bullock, (3 B. § Pul. 
434,) Pierce vs. Barham, (Cowper, 270,) were cases of by- 
laws, surviving against the principle in the text, and yet held 
to be valid. Upon authority, then, the doctrine is’ doubtful. 
But waiving this reply, there is no conflict of the character 
contemplated in the present case. 

The principle is, that where a Statute imposes a penalty or 
exacts a duty from all the cititizens of the State, that it is 
not competent for a corporation to increase that penalty or 
add to that duty. If the Act of 1809, and subsequent 
Statutes, making five dollars the fee for a license, operated 
upon the people of Griffin, thé rule would apply; but they 
do not. The State has seen fit to withdraw her general juris- 
diction over this portion of her people, and substituted, as to 
them, and as to license, the local legislation in lieu of her 
own. There is, therefore, no repugnance; and such has been 
the uniform construction, by our Courts, for more than a half 

-centary. We have seen, that since 1791, incorporated towns 
and cities have been excepted from the general operation of 
the State Laws, as to the subject of licensing; and that the 
incorporated towns have regulated the license without regard 
to the State Law, and have always made the fee higher ; 
and this is right, in itself. The business is more profitable in 
towns, and should pay for the privilege of vending, in propor- 
tion to their profits. In an adjoining State, hotels in cities 
not larger than Griffin, are willing to purchase a license at 
$1000, and even $1500; and if I have not been misinformed, 
receipts at the bar of one of the public houses in this State, 
-located in a city less than the largest size, approximated to 
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$30,000 in some thirteen or fourteen months. I will not 
vouch for the accuracy of the statement. 

But we need not press this point further; for our brother 
STARKE, in exacting a fee of fifty dollars of Mr. Ellis, the ap- 
plicant, not only ignored this proposition, but also the other, 
which we have heretofore examined, as to the taxing clause 
in the charter ; and, we think, rightly. 

Again, it is argued that this ordinance is in restraint of 
trade; and it is stated in the argument, that the decision of 
the Circuit Court, declaring the by-law a nullity, was mainly 
placed upon this ground. 

The farthest the rule has gone upon this subject is, that 
by-laws, in restraint of trade, will not be favored. (Grant 
on Corporations, 91.) But is not every system of licenses to 
retail spirits, to some extent, a restraint upon trade? Does 
not a limitation of five dollars even, lessen the sale of the 
article? Even the retailer is forbidden to keep a drunken 
or disorderly house. If this prohibition be observed, will 
not a less quantity of liquor be sold? But whoever thought 
of impuning the validity of our license laws on that account ? 
Do not laws which forbid sales and the transportation of 
freight trains upon the Sabbath, have a tendency to restrain 
an indiscriminate traffic? Is the law which forbids the sale. 
of spirits to slaves bad? Yet, none restrains trade more. 
This, and numerous other salutary enactments, are a dead 
letter upon the Statute Book, for want of public prosecutors, 
and will remain so until the penalty is increased, and one 
half is given to the informer; and still, more legislation is 
clamorously demanded, and the State vilified in newspapers 
and public lectures for not enacting it! I too, was one zealous 
without judgment, upon this subject; I can, therefore, the 
more readily excuse others. The provision in the Penal 
Code against selling the flesh of diseased animals and other 
unwholesome provisions, is in restraint of trade, and yet sub- 
jects the offender to fine or imprisonment, or both, at the 
discretion of the Court. So, itis criminal to sell adulterated 
or pernicious liquors, knowing them to be so. How few of 
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any other sort are vended! ignorantly, of course. Hence, 
the main cause of such speedy mortality from modern tip- 
pling. 


within the walls of the Penitentiary. How restrictive this 
policy! Topurchase of a slave, without written permit, cotton, 
tobacco, wheat, rye, oats, corn, rice or poultry, or any other 
article except such as are usually manufactured or vended 
by negroes, isa misdemeanor ; and a fine of $1000 is imposed 
upon pedlars and other itinerant traders who ‘deal with 
slaves, without the permission or presence of their owners. 
These regulations not only restrain, but extirpate a most lucra- 
tive traffic. As far back as 1808, it was made unlawful to sell, 
or cause to be sold, any wine, cider, beer, whiskey, gin, rum, 
brandy, or any other intoxicating liquors, within one mile of 
any meéting-house or other place of public worship, during 
the time appropriated to such worship. -(Cobb’s Digest, 817.) 
Interpreting this Act to apply to country churches, we would 
ask, are not town and city congregations—aye, and schools 
too, especially female seminaries, equally entitled to immu- 
nity from this annoyance ? 

But it may be replied, that all the cases put,"differ from the 
one at bar in this: that in.every instance enumerated, the 
trade is condemned by the Legislature; whereas, the retail 
traffic is legalized and approbated by the publiclaw. Thatit 
may be legalized by taking out a’license, we readily concede. 
And so it may be in Griffin. But'that it is approbated, we 
cannot admit. It is tolerated, just for the same reason that 
polygamy was suffered by the only wise Law-giver, amongst 
His ancient people. “ But it was not so from the beginning :”” 
nor did it continue under the new and better dispensation. - 

We deny that the State of Georgia has ever looked to li- 
censes on retail, as a revenue measura The pittance paid 
for the privilege of vending liquors, is too small to warrant 
such a conclusion. . ; 

We deny, too, that her position is antagonistic to that of 
the City of Griffin, touching this traffic. Will it be alleged, 
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that it is the purpose of Georgia “to debauch the public mor- 
als—to encourage a lavish waste of property, and to multiply 
crime?’ And that, too, from mercenary motives! Shall it 
‘be pretended that it is her settled policy to make wives wid- 
ows, and children orphans, and to wage a war with all the 
best interests of society? We repudiate, in her behalf, an 
imputation as unjust as it is unfounded. The provision in 
the Penal Code, that drunkenness shall not be an excuse for 
any crime or misdemeanor, negatives the imputation, that 
the State not only winks at, but approves of the traffic. 

She is wise enough to see, that the usages of centuries are 
not to be uprooted ina day. Her counsellors have profited 
by the lessons of wisdom drawn from the experience of the 
past. They have learned, that the imposition of high duties 
does not destroy the appetite for spirits; and that no vigi- 
lance, on the part of officers, or severity of the laws, can erad- 
icate a custom so long indulged and universally practiced; 
and that the real effect of all ultra measures have been to 
continue the supply through illicit channels; and thus, to 
superadd the meanness of concealment to the vice of drunk- 
enness. They have studied the history and results of a pre- 
mature effort, made by the British Government as early as 
1736, to put a total stop to the further use of spirituous li- 
quors, except for medicinal, manufacturing and mechanical 
purposes. 

During the latter part of the reign of George J. and the 
earliest part of that of George II. gin-drinking had become 
exceedingly prevalent. And the evils resulting from the 
multiplication of grog-shops, were denounced from the pulpit 
and in the presentments of Grand Juries, as pregnant with 
the most destructive consequences to the health and morals 
of the community. At length, Ministers determined to re- 
press the mischief effectually. They passed an Act, the pre- 
amble of which recites, that ‘whereas, the drinking of spirit- 
uous liquors, or strong water, is become very common, and 
especially among the lower and inferior rank, the constant 
and excéssive use of which tends greatly to the destruction of 
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their health, rendering them unfit for useful labor and busi- 
ness, debauching their morals, and inciting them to perpetrate 
all vices. And the ill consequences of the excessive use of 
such liquors, are not confined to the present generation, but 
extend to future ages, and tend to the destruction and ruin of * 
this Kingdom.” 


A duty of twenty shillings a gallon was laid on spirits, ex- 
clusive of a heavy license duty on retailers. Extraordinary 
encouragements were held out to informers; and a. fine of 
£100 was ordered to be rigorously exacted from those who 
were engaged in it even though inadvertence should vend 
the smallest quantity of spirits which had not paid the full 
duty. 


Here was a Statute sufficiently stringent to satisfy the most 
clamorous friend of legislation; and that, too, adopted by a 
monarchy, which depends upon force, rather than public opin- 
ion, for the execution of its laws. But instead of the antici- 
pated effects, it produced those directly opposite. Therespect- 
able and conscientious dealers withdrew from a trade pro- 
scribed by Parliament; so that the business fell almost en- 
tirely into the hands of the lowest and most profligate char- 
acters, who, as they had nothing to lose, either in character 
or estate, were not deterred, by penalties, from breaking 
through all the provisions of the Act. The masses, say the 
annalists of that period, having, in this as in all similar cases, 
espoused the cause of the contraband dealers; (and no wonder 
that they should, feeling, as they do, that all such legislation 
operates practically, if not so intended, as an odious discrim- 
ination against them;) the public officers were openly as- 
saulted in the streets of London and other great towns; in- 
formers were hunted down like wild beasts; and drunken- 
ness, disorders and crimes increased with a frightful rapidity. 
‘Within two years of the passing of the Act,” says Tindal, 
“it became odious and contemptible ; and policy, as well as 
humanity, forced the commissioners of excise to mitigate the 
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penalties.” (Continuation of Rapin, Vol. 8, p. 358, Hd.. 
1759.) 

The same historian mentions, (Zd. p. 390,) that during the 

two years in question, no fewer than 12.000 persons were 

“eonvicted for offences connected with the sale of ardent 
spirits. But no exertion on the part of Magistrates and 
Ministers could stem the popular current. And according 
to a statement made by the Earl of Cholmandeley, in the 
House of Lords, ( Timberland’s Debates in the House of Lords, 
Vol. 8, p. 388,) it appears that at the very moment when the 
sale of spirits was forbidden as illegal, and every possible ex- 
ertion made to prevent and suppress it, upwards of seven mil- 
lions of gallons were annually consumed in the City of Lon- 
@on alone, and parts immediately adjacent thereto. Finally, 
Government gave up the unequal struggle, and in 1742, re- 
pealed the high prohibitory duties, notwithstanding the vehe- 
ment opposition of the Bishops and many of the Peers, who 
exhausted, we are told, all their rhetoric in depicting the ru- 
inous consequences that would follow. 

To these declarations it was unanswerably replied, that 
whatever the evils of the practice might be, it was impossible 
to repress them by prohibitory enactments, until there was 
laid, broad and deep, in the mental and moral improvement 
of the people, a foundation to sustain them; and that any 
premature attempt to do so, would be productive of far greater 
evils than had ever resulted, or could be expected to result, 
from the greatest abuse of spirits. 

Similar efforts were made, at a later day, to arrest the pro- 
gress of demoralization in Ireland and Scotland, resulting 
from the same cause, which ended equally unsuccessful and 
unsatisfactorily. 

{2.] Now, the State of Georgia, instead of countenancing 
an indiscriminate traffic, exacts a fee of five dollars, for per- 
mission to pursue this business in the State at large, and ex- 
acting a bond of five hundred dollars to keep an orderly 
house, (one half of the penalty of which should, when recov- 
ered, go to the informer, seeing that there is not public spirit 
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enough, even amongst the professed friends of good order, to 
enforce its observance,) at the same time, giving to: the incor- 
porated towns a discretionary power over this subject, within 
their respective limits. Her next movement will be, and that 
speedily, as we humbly trust, to extend this control and su- 
pervision to the Inferior Courts of the several counties—a 
measure most devoutly desired by all the prudent and prac- 
tical men of the country, who have reflected most profoundly 
upon this subject. 

Finally, it is assumed that while, by the amended charter, 
the corporation of Griffin may regulate, it cannot inhibit the 
traffic ; and that in the case of Mr. Ellis, at least, the fee of 
five hundred dollars amounts to prohibition. 

The ordinance does not purport, upon its face, to be prohibi- 
tory. It is not so, in fact. Judge STARKE required the pe- 
titioner to tender fifty dollars as a license fee; what differ- 
‘ence is there between a law which makes the license fee ten 
times as large as the State license, and one which is ten times 
larger than that? It is only in the degree of prohibition, and 
not in the principle. All are prohibitory, and each would cut 
off some—none of them all. And it is the small dealers that 
‘perpetrate the most mischief, because it is. that class that 
mostly corrupt our slave population. | 

Admitting, then, that the present ordinance is more pro- 
‘hibitory than that which it superceded, and which the presi- 
‘ding Judge proposed to enforce, does this render the one void 
‘and the other valid? And how much of prohibition must a 
law contain, more or less, to vitiate it? Weshould like to 
have an intelligible rule upon this point. What rule of arith- 
metic will the Courts apply to this subject? The license fee 
varies in most of our towns, and in all exceeds that paid to 
the State. Which of these are good and which bad? We 
desire a distinct line of demarcation drawn. Ought not the 
sum to vary according to the profits of the business and other 
circumstances? Ought a bar, yielding $25.000 per annum, 
to pay no more than a cross-road grog-shop? Can this Court 
—can any Court—calculate and determine where regulation 
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ends and prohibition hegins?’ What means have Courts to 
ascertain the practical effects of one or another ordinance 
relative to this subject, both prohibitory, but prohibitory in dif- 
ferent degrees? May not this power be wisely left to each 
local government ? 

Grant, however, that the present ordinance, in its purpose, 
end and operation, if not in form, is substantially and practi- 
cally prohibitory ; still, we should hold that the Mayor and 
Council have not transcended the powers conferred upon them 
by their charter. And if they believed that the means of so- 
cial improvement, and the success of their institutions of 
religion and learning depended, ina measure, upon the stringent 
exercise of the authority thus delegated, who shall gainsay it ? 

Upon glancing, as we have done, cursorily over the code 
of this young but rapidly rising city, we see much to admire. 
And with the knowledge, that if the trust bestowed by the 
parent State has been abused in this instance, the corrective 
is with the local constituency, we deem it our duty to reverse 
the judgment of the Circuit Court, which denied that the 
Mayor and Council of the City of Griffin had the right to 
pass the ordinance now under consideration. 





No. 86.—Jacos Cuark, for use, &c. plaintiff in error, vs. 
JEREMIAH B. Tua@ue, defendant in error. 


[{1.] The general rule is, that two suits between the same parties, for the same 
subject-matter, cannot be prosecuted at the same time; and there is 
no reason why a proceeding by attachment, and another by bail writ, sued 
out at the same time, and between the same parties, and on the same sub- 
ject-matter, should form an exception to the rule. 


[2.] Such a proceeding cannot, by construction, properly be brought within 
the provisions of our Statute, authorizing the suing out of attachments 
pendente lite. 
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Attachment, in Macon Superior Court. Tried before 
Judge Powers, April Term, 1855. 









On the 31st day of July, 1854, A. B. Ross, as agent for 
plaintiff in error, sued out an attachment against the defend- 
ant; and at the same time, commenced an action of debt 
against the defendant, in which he required bail. ‘The two 
processes were placed in the hands of the Sheriff, on the same 
day. On the 1st day of August, 1854, the Sheriff levied the 
attachment on certain property of the defendant; and on the 
5th day of the same month, he arrested the defendant under 
the bail process. The two cases were returned to Court, and 
the plaintiff obtained a verdict in the bail case. When the 
attachment was called by the Court, the defendant moved to 
dismiss it. 
The Court sustained the motion, and plaintiff excepted. 















Cook & Montrort, for plaintiff in error. 







MiLuer & HAL, for defendant. 


By the Court.—Starnus, J. delivering the opinion. 






[1.] We recognize the general rule, that two suits between 
the same parties, for the same-subject-matter, cannot be pros- 
ecuted at the same time; and the exception as to mortgages, 
where the suit or action for the foreclosure and that for the 
debt, to secure which the mortgage was executed, may be 
prosecuted at the same time. 

No reason occurs to us why an exception should be made 
of a proceeding by bail process and by attachment, on the 
same subject-matter, and between the ‘same parties, at the 
same time prosecuted. 

The attachment is an extraordinary proceeding, in deroga- 
tion of Common Law; and our Statutes authorizing the rem- 
edy, have been always subjected to strict construction in our 
Courts. This would seem to be a sufficient reason, if there 
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were none other, why the exception should not be made in 
this case. 

It may be added, that our Legislature has given its sanc- 
tion to this view of the subject, by passing the Act which au- 
thorizes the issuing of attachments pendente lite. That Stat- 
ute may be regarded as a legislative declaration, that special 
legislative action was necessary in order to authorize a plain- 
tiff to proceed by attachment, when he had another action 
pending against the defendant on the same subject-matter. 

[2.] It has been argued, that the proceeding in this case, 
is in the nature of an attachment sued out pendente lite; but 
this is not correct. Both the processes bear date on the same 
day, and the attachment was served some five days before the 
bail writ. 

It has been suggested, too, that though that be so, yet, the 
case, perhaps, may be placed within the reason and spirit of 
the Act. 

The reason which, as we have already said, requires our 
Attachment Laws to be strictly construed, here interposes 
and forbids that this free construction should be given to the 
Act. 

It was easy for the Legislature to have provided for such 
astate of facts, when they passed the law; and not having done 
so, we do not feel authorized to strain the construction of an 
Act which provides this extraordinary remedy, and is in 
derogation of Common Law. 

Let the judgment be affirmed. 
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No. 87.—James W. Armstrong, plaintiff in error, vs. THE 
OGLETHORPE Bripce & TuRNPIKE CoMPANY, defendant in 
error. 










[1.] Appeals under the Act of 1852, “to incorporate the Oglethorpe Bridge 
& Turnpike Company,” &c. are to be entered by the next term of the Court 
coming after the date of the award appealed from. 









Award, in Dooly Superior Court. Tried before Judge 
Powers, April Term, 1855. 





This was an appeal taken by the Oglethorpe Bridge & 
Turnpike Company, from award rendered by three commis- 
sioners, to-wit: D. 8. Harrison, W. H. Byrum and W. Bev- 
erly, selected by the parties and the Inferior Court of Dooly 
County, assessing damages for land and a ferry belonging to 
James W. Armstrong, and appropriated to their use by said 
company. The commissioners assessed $6.000 as the dama- 
ges, on the 17th day of February, 1855. The company en- 
tered an appeal, under their charter, within four days, to the 
Superior Court of said county, but gave no security upon 
their bond, and there was nd affidavit of inability to give se- 
curity, by any of the officers of the company. 

When the cause was announced for trial, Counsel for Arm- 
strong, upon these grounds, moved to dismiss the appeal. 

Counsel for the company resisted the motion, and moved 
the Court to be permitted to perfect the appeal, by the pres- 
ident of the company filing an affidavit, in substance, “that 
the company was unable, from its poverty, to give security ; 
that they had a good cause of appeal, and that the affidavit 
would have been made when the appeal was entered, but from 
the decision of this Court in said case, at a former term, de- 
ponent was led to believe, and did believe, that no security 
was necessary.” 

It was admitted that the same parties had been before the 
Court on an appeal from an award rendered in 1854, which, : 
however, did not affect the present case, the appeal in the 
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former case having been dismissed by the Court, and the pre- 
sent award has since been made by the commissoners. 

The respondent, James W. Armstrong, then offered to 
prove to the Court that he notified the company, when the 
last award was made, that if an appeal was entered, he should 
require them to give good security ; and unless it was given, 
he should move to dismiss the appeal. 

The Court rejected the testimony and over-ruled the mo- 
tion to dismiss the appeal, and allowed the appellant to file 
his affidavit, and the appeal to be entered nune pro tunc;: 
and Counsel for Armstrong excepted. 


Cook & Montrort, for plaintiff in error. 
Miter & Hatt, for defendant. 
By the Court.—BEnNNING, J. delivering the opinion. 


[1.] The award appealed from was made on the 17th of 
February, 1855. The decision, that the appeal should “be 
completed by the filing and entry of the’ affidavit, was ren- 
dered on the 12th of April, 1855, at the first Court which 
was held after the making of the award ; so, that the appeal! 
was to the first Court coming after the date of the award ap- 
pealed from, and was within less than two months after the 
date of the award. 

The Statute authorizing an appeal in this case, does not 
say within what time it is that the appeal is to be entered. 
Its language is, “with the right of appeal to either party, to 
be tried by a Special Jury, at the next term thereafter, of 
the Superior Court,” &. (Acts of 1851-’2, 192. Acts of 
1845, 133.) 

This would seem to imply, that if an appeal is in by the 
next term, so that it may tried at that term, the appeal will 
be good. 

In The State of Georgia vs. Dean, this Court held an ap- 
peal, made in a case similar to this, to be good, which appeal, 
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though entered at the first term coming after the award ap- 
pealed from, was not entered until the end of six months af- 
ter'the award had been made. The Act, too, governing that 
case, provided that appeals might be transmitted to the Clerk. 
No such provision is contained in this Act. Is it certain, 
therefore, that the Clerk can receive an appeal under this 
Act? Is it not the Court that, under this Act, is to receive 
an appeal? (9 Ga. 406.) : 

Be that, as it may, according to the deciston in The State 
vs, Dean, an appeal, at the first term, is good, And the 
force of this decision is- not to be destroyed by an obiter inti- 
mation (it is no more) of the Court, that such appeals are ‘to 
be made within a reasonable time, and that four days after 
the award is a reasonable time, 

We think the decision of the Court below ought to be af. 
firmed. 





No. 88.—Wooren & Co. plaintifisin error, vs. ARCHIBALD 
M. NAL, defendant in error. 


[1.] The production of papers upon notice; does not make them evidence in 
the cause, unless the party calling for them inspects them, so as to become 
acquainted with their contents ; in which case, they are admitted as evi- 
dence for both parties and on all subsequent trials. 

[2.] Receipts and other papers, are admitted in evidence upon no other proof 
than the presumption of their fairness, founded upon the experience of hu- 
man conduct, in the due course of trade and’transaction of business.  * 

[3.] The mere fact that the name of a witness appears as a party upon the 
record, is not sufficient to exclude. him if it appears, affirmatively, that he 
has no interest in the suit. 

[4.] If the witness be a party to the issue to be tried, he shall not be exams 
ined as a witness. 

[5.] If not a party to the issue to be tried, his competency or aa 4 
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aga witness, depends, as in every other case, upon the question of interest in 
the event of the suit. 


[6.] As a general rule, at Common Law, inan action of assumpsit, against 
two defendants upon a joint contract, judgment cannot, be given, againet 
one defendant without the other. 


[7.] Under the laws of this State, in all actions, where two or more defen- 
dants are joined, and it shall be made to appear, on the trial, that a portion 
of them are not liable, and ought not to have beén joined in the action, the 
suit shall not abate or be quashed on that account; but the action may 
thereafter proceed against the other defendant or defendants. 


[8.] One of two dendants, in an action ex contractu, who has been defaulted, 
or against whom a verdict has béen rendered, and he has failed or refused 
to appeal, is a competent witness for the others—provided he be otherwise 
disinterested, and there is no policy.of the law which will exclude him, 
aside from his interest. 


Assumpsit, in Spalding Superior Court. Tried before 
Judge Starke, November Term, 1854. 


This was an action of assumpsit, brought by Archibald M.. 
Nall, against Addison A. Wooten and Hugh P. Kirpatrick, 
upon the following promissory notes : 


“‘ GRIFFIN, February 16th, 1852. 
One day after date, we or either of us, promise to pay A. 
M. Nall or bearer, Nine Hundred and Ninety ;%°, Dollars for 
value received. A. A. WOOTEN.” 


* GRIFFIN, February 16th, 1852. 
By the 25th day of May next, we or either of us, pro- 
mise to pay A. M. Nall or bearer, One Thousand and’ Seven 
75 Dollars for value received. A. A. WOOTEN,” 


The declaration contained three counts. In the first count, 
it was “alleged that the plaintiff sold a stock of goods to. 
Wooten, for the use and benefit of Wooten & ' Kirkpatrick ; 
that it was the understanding and agreement between plain- 
tiff and Wooten, and assented to by Kirkpatrick, that both 
were to sign the notes, which Kirkpatrick afterwards refused 


to do.” 
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In the second count, it was alleged “that the defendants 
were indebted to the plaintiff, in the sum of 1.997 §%,, dollars, 
for goods, wares and merchandize, sold and delivered by 

plaintiff to the defendants ” 

The third count was upon an account, stated between the 
plaintiff and the defendants, for the sum aforesaid. . ‘ 

To this declaration the defendants demurred, upon the 
ground of duplicity; and also pleaded the general issue, ‘and 
no partnership, &c. 

At the first trial in the Inferior Court of said county, the 
Jury found.a verdict for the plaintiff. 

Kirkpatrick took an appeal to the Superior Court, Wooten 
did not appeal. 

The cause came on to be tried on the appeal, at November 
Term, 1854, of the Superior Court of said county. 

The Court over-ruled the demurrer to the declaration, and 
defendant excepted, ' 

Much testimony was introduced by the plaintiff, which is 
not necessary here to set out. 

After he closed his case, the defendant offered in evidence 
an instrument in writing, made by Wooten to Kirkpatrick, 
‘dated. 12th day of September, 1851—produced in Court, « un- 
der a notice from plaintiff, in which Wooten stated that Kirk+ 
patrick bought of him one-half of his stock of goods, and 
agreed that. Kirkpatrick should hold the two last instalments 
of the purchase money; to indemnify him against his security- 
ship for Wooten, on a note to Henly Varner. 

The Court rejected the testimony, and defendant excepted. 

The defendant then offered Addison A. Wooten as a wit- 
ness. Plaintiff objected to the witness. The Court sustained 
the objection, and defendant excepted. 

The defendant then proposed to pay all » cost which had 
acerued in the case, and to deposit whatever sum of money 
the Court might adjudge sufficient to cover all future cost; 
he also proposed to.release Wooten from all liability to him, 
arising out of thecase. The Court still rejected the witness, 
and defendant excepted. 
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The defendant then offered in evidence two receipts from 
Wooten to Kirkpatrick, for part of the purchase money for 
the goods; one dated in May, 18515 the other in February, 
1853. The Court rejected the receipts, and defendant ex- 
cepted. 

.The defendant then offered in evidence a note and ac- 
count due the Planter’s Manufacturing Company, by Wooten 
& Nall, dated in July, 1850, which Wooten had received in 
part payment of the purchase money, for his interest in the 
stock of goods, of Wooten from Kirkpatrick, and which Nall 
admitted he had received from Wooten in a settlement with 
him. 

The Court rejected the evidence, and defendant. excepted. 

Among other things, the Court charged the Jury, “ that if 
they were satisfied that these goods were sold and furnished 
by Nall to Wooten, upon the promise of Kirkpatrick to stand 
Wooten’s security, which promise Kirkpatrick did not intend 
to perform; and if, from and after the sale, Kirkpatrick dealt 
with the proceeds as a partner of Wooten, participating with 
him in the profits and losses.on the goods, then, in the absence 
of sufficient’ proof to the contrary, you may conclude that 
Kirkpatrick was a partner at’ the time of the purchase, and 
charge him accordingly. If the goods were treated by Kirk- 
patrick as the property of Wooten & Co. in the interval, from 
the time of the sale to the time the partnership was publish- 
ed, it is presumptive evidence that the goods were originally 
purchased for the use of the firm by Wooten; and Kirkpat- 
rick, dealing with the goods. as a partner, will be sufficient to 
charge him as a partner, at the time-of the sale by Nall, un- 
less there be satisfactory proof to the contrary.” To which 
charge defendant excepted, upon the — that there was 
no evidence to warrant it. 

Defendant requested the Court to charge the Mieigide That 
in order to charge Kirkpatrick on his promise to stand secu- 
rity for Wooten, it was incumbent on Nall to have insisted 
that the seeurityship be then acknowledged and put in wri- 
ting, and signed by Kirkpatrick, pari passu, with the delive- 
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ry of the goods by Nall to Wooten, or that the contract should 
have been reduced to writing.” The Court refused to give 
the charge, and defendant excepted. 





GREEN; FLoyp; Martin, for plaintiffs. 


McCune; Harman; Atrorp & Moors, for defendant. 


The Court not being unanimous, delivered tli¢ir opinions 
‘seriatim. . 


By the Court.—Lumpx1y, J. delivering the opinion. 


Considering the declaration as substantially a suit against 
Wooten & Kirkpatrick, as co-partners, we affirm the judgment 
of the Court below, in over-ruling the Getrairtt to the writ, 
upon the ground of duplicity. 

[1.} It seems that Kirkpatrick had become security for 
Wooten, to one Henley Varner, for fifteen hundred dollars; 
and to indemnify Kirkpatrick against liability or loss, Wooten 
executed to him an instrument in writing, to the effect, that 
the two last instalments due to Wooten by Kirkpatrick, for 
one half of the stozk of goods boughit of Nall, the plaintiff, and 
amounting to upwards of eighteen hundred dollars, should be 
kept back by Kirkpatrick, and applied, by him, to the pay- 
ment of the debt to Varner, or somuch thereof as might be 
needed for that purpose. This paper had been produced in 
Court under notice to the defendants, and’ inspected by the 
plaintiff's Counsel at a former trial. Was the defendant en- 
titled to read this document? Our learned brother ruled the 
evidence out, and error is assigned upon the rejection of this 
proof. 

Mr. Greenleaf says— The production of papers, upon no- 
tice, does not make them evidence in the cause, unless the 
party calling for them inspects them, so as to become. ac- 
quainted with their contents; in which case, the English rule 
is, that they are admitted as evidence for both parties.” (1 


Greenlf. Hv. §563.) 
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And the reason assigned by the author is, that “it would 
give an unconscionable advantage to enable a party to pry 
into the affairs of his adversary, for the purpose of compelling 
him to furnish evidence against himself, without, at the same 
time, subjecting him to the risk of making whatever he inspects 
evidence for both parties.” 

With the wisdom of this rule, we have nothing to do. It 
is not only not uniform in the American Courts, but in the - 
case of Gardon vs. Secretan, (8 East. 548,) it was said to 
have been over-ruled and denied altogether. See, also, 
Sayre vs. Kitchen, (1 Esp. R. 209,) and 2 Evans’ Pothier, 
187. The Supreme Court of Pennsylvania, in Withers and 
others vs. Gillespy, (14 8. § R. 10,) consider the argument 
against the rule to be insuperable. On the other hand, in 
support of the rule, we have 2 Tidd. Pr. 804. 27. R. 41, 
and Thompson vs. Jones, and Passel vs. Godsall, the recited. 
5 7. R. 386. 5 Esp. cases, 235.. T Car. ¢ Payne, 386. 1 
Caines’, 277. 2 Wash. C. C. Rep. 482, 484, (note,) 1 Har- 
ring’s R..288, 284. 4 Shep. (16 Maine) 224. 8 Sm. and 
Mar. 362, and 1 Cush. 33, (Massachusetts.) 

Holding the rule itself, then, to, be too well settled upon the 
authorities to be disturbed, the inquiry presents itself, did it 
extend to the second trial? And upon this point the books 
are silent. It must be decided, therefore, upon principle. 
What isthe reason for making papers, produced under notice, 
and inspected by the party calling for them, evidence for his 
adversary? It is, says Mr. Greenleaf, because it would,give 
an unconscionable advantage, to enable a party to pry into 
the affairs of his adversary, for the purpose of compelling him 
' to furnish evidence against himself, without, at the same time, 
subjecting him to the risk of making whatever he inspects evi- 
dence for both parties. 

We ask, was not this paper inspected by the plaintiff? 
Had he not been enabled to pry into the affairs of the de- 
fendants? Having thus acquired an advantage of which he 
could avail himself throughout the litigation, is it right to re- 
strict the corresponding benefit given by the law to the de- 
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fendant to the first trial? No such limitation is suggested in 
the rule; we see no good reason, even if we had the author* 
ity, to impose it. 

[2.] Kirkpatrick offered two receipts, both made to him by 
Wooten—one bearing date the 2d day of May, 1851, and the 
other, on the 2d day of February, 1858—each purporting to 
be for a part payment of the purchase-money due by Kirk- 
patrick to Wooten, for one half of the goods bought by Woot- 
en of Nall. He likewise tendered in evidence a note and ac- 
count due by Wooten & Nall to the Planter’s Manufacturing 
Company, which had been taken up by Kirkpatrick and de- 
livered to" Wooten, in part payment of the debt due to him by 
Kirkpatrick, for the one half of the stock of goods bought of 
Nall; and which note.and account Nall ‘admitted had been 
turned over by Wooten to him, upon settlement. The whole 
of this testimony was rejected ; and we propose to consider 
and dispose of it all together. 

Why the latter portion of this proof, namely: the note 
and account, were excluded, we cannot very readily compre- 
hend. The issue was, whether or not Kirkpatrick was @ 
partner of Wooten, in the first purchase from Nall? Now, 
under any view of the transaction, was not Nall liable to the 
Planter’s Manufacturing Company, upon these demands; and 
was it not a discharge to him, upon this indebtedness? And 
was it nota good payment to Mr. Wooten, who was ‘also 
bound upon these same claims ? 

It is suggested in the argument—perhaps it appears from 
the record—that Kirkpatrick acted as the agent of Nall & 
Wooten, and that the note and account were satisfied out of | 
the funds belonging to his principal ; but the evidence does 
not#how this. At any rate, it was a question of fact to be 
submitted to the Jury. It may not be conclusive that the 
money was advanced out of his own pocket. it is oe 
prima facie proof that it was. 

The two receipts from Wooten to Kirkpatrick were with- 

held, upon the ground that it would be allowing the parties to 
manufacture testimony for themselves. 
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But is thisso? What interest had Wooten in combining 
with. Kirkpatrick for such a purpose? Was not his interest 
directly the opposite? Whatever the fact may be, such 
would be the judgment of law upon the case. But apart 
from this, admitting the transaction to be bona fide, and 
what right has this or any other Court, without proof, to as- 
sume that it was otherwise? are not these receipts just 
such instruments as should and would have been given -in 
conducting the affairs between these perso in the usual man- 
ner? Kirkpatrick buys:a lot of merchandise from Wooten and 
makes him two payments, at such dates and intervals of time 
as would likely accrue in the management of such matters. 
The creditor party, diligent in claiming and collecting his 
dues, calls for his money; the debtor party, equally vigilant 
in guarding his rights, exacts a-receipt, which is executed and 
delivered; and now, when offered in proof, it is rejected, 
because, forsooth, it may be false and fraudulent, and ad up 
to meet the case ! 

And so it may; and so the sun, which. has risen in the 
east for six thousand years, may: not do so to-morrow. Ex- 
perience, however, would warrant a different conclusion; and 
so; the experience of human conduct, as to transactions similar 
to.this, would justify a different presumption. Where an 
order for the payment of money, or the delivery of goods, is 
found in the hands of tke drawee, or a promissory note is in the 
possession of the maker, a legal presumption is raised, that 
he has paid the money due upon it, or delivered the goods 
ordered. (1 Starkie’s R..225. 8 Hep. R. 196.. T Wend: 
198. 9 Ibid, 323. 9 8. ¢ R. 885. 1 Starkie’s R.445, 
Ibid, 374.) So, a bank note will be presumed to have been 
signed before it was issued, though the signature be torn off ; 
such being the orderly course of such business. (2 Rob. Lou.. 
Rep.) - The same presumption, and for the same reason, arises 
in favor of the genuineness of these instruments ; subject to be 
tebutted, to be sure, as are all other presumptions. Mr. 
Wooten having been excluded from testifying, in what other 
way could these payments have been proven, but by the re- 
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eeipts? Indeed, had the attempt been made'to supply this 
proof by parol, and it had appeared that receipts had been 
given, the witness would not have been allowed to proceed 
until they were produced. or accounted for; for, although 
receipts may be eontradicted by oral testimony, still they 
are prima facie; the best evidence of the Sots which “ 
recite. 

[3.] [4.] [5.] [8.] The exception of Col. B. W. Me 
Cune having been waived, and finding nothing in the charge 
requiring criticism, we proceed to examine the only remain- 
ing, and by far the most important question in this record, 
namely: whether Wooten be a competent witness in behalf 
of Kirkpatrick, with or without the release tendered, and 
notwithstanding the offer made to pay all costs which had ae- 
erued, and to deposit whatsoever sum of money the Court: 
might direct, by way of indemnity against all future costs. 

To the action instituted against Wooten. & Kirkpatrick, as 
partners, Wooten made no defence. Kirkpatrick pleaded 
that he was no partner. A verdict and judgment were ren-- 
dered against both defendants, from which Kirkpatrick, alone, 
appealed; and it was upon the appeal trial that the testimony 
of Wooten was offered, by Kirkpatrick, to sustain his plea, 
and rejected by the Court; and-upon the wens of his _— 
a party to the record. 

In Allison vs. Chaffin. and another, (8 Ga. R. 330,) this: 
Court held that where an appeal is entered according to the 
Act of: 1839, by one of several defendants, the party not’ ap- 
pealing is bound by the first verdict. And if this be so, and. 
that decision was a correct construction of the Act, there is,. 
of course, an end of the question; for Wooten having ceased 
to be a party to the record, in the sense in which that term 
is used by Courts, which hold that such a party is incompe- 
tent to testify, no such objection could operate as to him. ' 

I have always believed there were intrinsic difficulties in 
executing the Act of 1839. (See 1 Kelly, 475, 484.) Sub- 
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sequent discussions respecting it have not changed that opin-. 
101. 

We gather from the preamble to the Act, that a contrariety 
of opinion existed among the Judges of the State, and a dif- 
ferent practice prevailed in the various circuits, touching the- 
right to. appeal, under certain circumstances. To remedy 
this inconvenience, and to make the law uniform, it was -pro-- 
vided, that whenever there was more than one party plaintiff or 
defendant, and one or more of said parties plaintiff or defend- 
ant desired to appeal, and the other or others failed or re- 
fused to do so, it should be lawful for any party, plaintiff 
or defendant, to enter his appeal, under such rules and regu- 
lations as are now provided by law; and that upon the ap- 
peal of either plaintiffs or defendants aforesaid, the whole re- 
cord should be taken up; but in case damages should be 
awarded upon such appeal, such damages should only be re- 
covered against the party or parties appealing, and their se- 
curities, and not against the party or parties failing orrefusing 
toappeal. It is further declared, that in case any security or 
securities shall be compelled to pay off the debt or damages 
for which the judgment may be entered in any cause, he, she 
or they shall have recourse-only against the party or parties 
for whom he, she or they became security. or securities. 

Those who controvert the construction put upon the Act of 
1889, by this Court, maintain that one of several plaintiffs or 
defendants may appeal for the whole, and that those who fail 
or refuse to appeal, will, nevertheless, be bound by the final 
judgment, except as to damages.. And to show: that. this is. 
the meaning of the Act, reference is made. to .two. clauses 
thereof, namely: that the whole. record shall be taken. up, 
and fhat damages shall be ewanted only against the party 
appealing. 

We do not think either. or both of these provisions conelu- 
sive upon the point. “ The whole record shall be taken wp.” 
Of course, whether the appeal be entered by ail the parties, or 
any one or more of them, the -appellate tribunal could not 
and would not act upon a partial record. This very case was 
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-appealed from the Inferior to the Superior Court. It wasin- 
dispensable, therefore, that the wholerecord besentup. The 
entire transcript of the proceedings below should be trans- 
mitted to the higher Court. We’ repeat, the argument de~ 
dueed from this requsition is by no means conclusive. In- 
‘deed, we must say, that to our — it reflects no light upon. 
‘the question. ; 
Again, as to the dumnageet Iti is triumphantly asked, why’ 
restrict the recovery of damages to.the party appealing, if the’ 
rest were dropped upon the appeal? Our response is this; 
mothing is more common in our legislation than these super-' 
‘erogatory provisions. They are inserted, ex cantela, to sap- 
ply some supposed deficiency—to make assurance doubly sure. 
In. proof of this, we refer to another portion of this same’ 
Statute. In the second section,’ it was declared that damages, 
for a frivolous ‘appeal, should only be recovered against the 
party or parties appealing, and their securities; and yet, in 
the very next section, it is declared that securities who shall 
be compelled to pay off the debtor damages, shall have’ re- 
course only against the party or*parties for whom he, she 
-or they became security ‘or Securities. Now, of course, the 
party failing or refusing to’ appeal; gave no security, and no 
damages could be assessed against such. How then could a 
security, who paid damages, have recourse over against one 
who was not, by the express terms ‘of the Act, liable for them ? 
This restriction, like the other, was inserted out of abundant. 
‘caution, and is, in fact, supererogatory and suppletory. And 
yet, this additional section was inserted at the instance of Mr. 
Miller, one of the first Jurists of the State, by way of amend- 
ment to the bill, as it was reported to the Senate from the 
House of Representatives, in which it.originatéd. | (See Jour- 
nal of the Senate of 1839, page 335, 336.) 
But an attempt is made to draw an analogy from the writ 
of error, in which one may take out a writ of error in’ the 
name of all. In my humble judgment, the analogy cuts the 
other way. It is true that one of several parties, cannot 
prosecute a writ of error alone. And in analogy to this prac- 
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tice, the Courts in Georgia generally held, before the Act. of 
1839 was passed, that one of several parties could not appeal 
alone. It is also true, that in England one might take out a 
writ of error in the name of all. But what then? Were the 
co-plaintiffs in error compelled to continue the litigation, wil- 
lingly or unwillingly? By no means. If the others refused 
to join in the prosecution of the writ, they might be sum- 
moned to the Court oferror and‘sever; or what is more customa- 
ry in the Courts of this country, if they made default of ap- 
pearance, or moved to withdraw, an entry thereof is made on 
the record, after which he who sued out the writ may go on 
alone. ' 

But here, it will be herceived, that a means of escape is fur- 
nished for those who are content to abide by the judgment 
already rendered. Not so, however, under the interpretation 
now sought to be put upon the Act of 1839. And thus, the 
principle of the analogy not only fails, but. operates the 
other way. And still more strongly, when viewed in another 
aspect, and applied to the case at bar. All the authorities 
agree, that only those against whom judgment passes, can 
have error. If, for instance, there be five defendants, three 
of whom are acquitted, error must be by the two ‘only who 
are convicted. Now, while it is true that the judgmeni. in 
this. case was joint, as against Wooten & Kirkpatrick ; 
still, it is apparent that, upon the reasoning upon which the 
foregoing principle is sustained, it must be looked upon as a 
separate judgment against. Kirkpatrick only, Wooten never 
disputed his liability. He set up no defence. The only plea 
put in was by Kirkpatrick, which was a denial of the part- 
nership. He was convicted, and he alone appealed. . And. I 
doubt not but that he alone might-have prosecuted his writ of 
error in the case. Substantially then, at least, and for the 
purpose of testing the legality of this testimony, it seems to 
me that Wooten should be considered as being severed from 
his co-defendant upon the appeal. 

Again, it is contended that it is right, in itself, that all the 
parties should be bound by the verdict on the appeal, whether 
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they desired to litigate further or not. The only reply I 
have to. make to this suggestion is, that even my judicial 

republicanism is too radical and stubborn to hold, that one 

of a half-dozen plaintiffs or defendant should control, at his 

option, the rest of his. associates. Better, rather, that.no 

appeal be allowed, unless at the instance of all, or at least, 

a majority of the parties, than granted upon such unequal 

terms. 

Further, and finally, itis said, that this is an easy work- 
ing rule; and one which frees the law, from all the perplexi- 
ties which any new construction involves. Simplicity and 
practicability in a rule of construction are highly commenda+ 
ble, provided those qualities be not exalted above and pre- 
ferred to right and justite. The edict of the despot, and the 
ukase of the autocrat, possess these qualities in an eminent; 
‘degree—‘ Do this. or die.” How simple and practical! and 
yet, how greatly preferable, the checks and balances of our 
federative system, complicated though it may be! Who 
would hesitate to choose between the simplicity of the arbi-. 
trary rules of the Common Law, the code of a comparatively 
rude and barbarous people, and the complexity of the Civil 
Law, which very complexity was the result of a much higher 
civilization; and as one of the fruits and proofs thereof, an 
extreme anxiety to mete out to every litigant the exact 
measures of justice in questions of meum and teum. Com 
pare. the sic jubeo simplicity of Lord Jefferies’ administra-* 
tien of the law, with that. of the doubting, and dowbting,. 
because profoundly learned, and conscientious Lord Eldon, | 
and how striking the contrast ! 

Coneede to. them all thatis claimed for the construction which 
T am combatting, namely : that it establishes asimple nnd easy 
working rule, still, the inquiry recurs: Is it reasonable? Is 
it right? On the contrary, in the language of my brother 
Waatner, in Allison and Chaffin, is it not better “to regu- 
late the rights of the parties according: to their own action in 
the matter? And where one of the parties, either a joint 
plaintiff or defendant, is satisfied with the first verdict, and is 
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unwilling to litigate farther, let the first verdict, as to him, be 
conclusive, as to his rights; and so, with the party who is dis- 
satisfied, and desires to litigate his rights on the appeal.” 
And if there be obstacles in giving this construction to the 
Act, as it now stands, let the Legislature so modify or alter 
it as will prevent all practical inconvenience, and secure the 
ends of justice. 7 
The author of Hotchkiss’ Digest, a work examined and 
approved, as having been “‘fasthfully executed,” by Wm. T. 
Gould, Robert M. Charlton and Carleton B. Cole, Esquires, 
and adopted by the Legislature—a most admirable book, by 
the way, notwithstanding all the flings which have been 
made at it—considers the parties as “‘severed’’ by the ap- 
peal. (Page 601.) And such, I ha¥e no doubt, is the fact, 
whatever may have been the legal effects of such severance. 
But admitting that Wooten occupies the same relation, on- 
ly, toward this case, by not appealing, as he would do had he 
suffered judgment to go against him by default; still, we 
maintain that he is a competent witness. | 
The Court below refused to permit Wooten to testify, upon 
the ground that he was a party to the suit upon the record. 
And the question is then presented, whether the mere fact 
that the name of a witness appears as a party upon. the re- 
cord, is sufficient, even though it should appear affirmatively, 
that he has no interest in the event of the suit to exclude him. 
And the question is one, in respect to which different Courts 
have entertained different opinions. But I trust I shall be 
pardoned for saying, that as. for myself, I not only consider 
the argument without force, but hardly deserving the credit. 
of being plausible, which would exclude such testimony ; and 
I make this declaration in the face of the uniform adjudica-. 
tions in the Supreme Court of the United States to the con- 
trary; and before which Court it is no longer considered an 
open question. It is true, that Court admits, that in ali the 
cases in which the question had arisen, the party was liable 
for cost of. suit; and therefore, interested ; still, they say that : 
the exclusion has been uniform and placed on the ground of 
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policy ; (5 Howard, 91;) a policy which is rence ter 
finable—intangible and imaginative. 

In Safford vs. Lawrence, (6 Barbour’s 8. 0. Rep. 566,) 
this whole doctrine is ably and: thoroughly reviewed; and it 
is impossible to read that masterly opinion and doubt that a 
party to the record is a competent witness, provided he be 
disinterested. And that interest, alone, and not any conject- 
ural policy, is the sole test of competency. The admission 
or rejection of the witness depends upon the result of this in- 
quiry. 

If this be the well established English rule, as is shown in 
‘Worrall vs. Jones, (7 Brougham, 379,) where Chief Justice 
Tindal declared—“ that no case could be found in which a 
witness has: been *refused, upon the ground, in the abstract, 
that he was a party to the suit,” how much more should it be 
enforced in this State, where we are not obliged to go into 
Chancery to procure the testimony of a party, but where par- 
ties to the record, plaintiffs and defendants, are examined 
upon the stand, at Law, just as other witnesses are; and 
where they are compelled to testify when called, even against 
their interest ? 

Upon this subject, no member of this Court, I believe, has 
any difficulty. At any rate, I can speak for myself. 

But we now approach the exact point of divergence ; for 
notwithstanding the contrariety of opinion as to the proper 
interpretation of the Act of 1839; still, could: we have har- 
monized as to what would have been the result of a verdict 
in favor of Kirkpatrick, the nae of the Court would 
have been unanimous. 

The position occupied by Counsel for the defendant in er- 
rorgis, that one of two defendants in an action ex contractu, 
who had been defaulted, is not a competent witness for the 
other, because a verdict in favor of the other, placed the 
plaintiff in a situation in which he could not avail himself of 
the default; and consequently, the defendant who was thus 
defaulted, had, of course, an interest to testify in favor of 
his co-defendant. 
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To apply the principle to the case under discussion. Woo- 
ten, by not appealing, may be viewed as suffering judgment 
by default ; indeed, he never did appear and plead to the ac- 
tion; still, he was not a competent witness for Kirkpatrick, 
because, by defeating the suit.as to Kirkpatrick, the action 
being joint, it would abate as to both, and must be renewed 
separately against him, before a recovery could be had, not 
denying but that he would be ultimately liable for the debt 
or damages. 

[6.] We do not dispute that this is true at Common Law: 
That the general rule is, that where an action is brought 
against two defendants upon a joint contract, that in such 
case, judgment cannot be given against one defendant with- 
out the other. (1 Chitt. Pl. 31. 1 Hast.48. Sheriff et al. 
vs. Wilks.) And that under the operation of this rule, Woo- 
ten might possibly be excluded. 

[7.] But taking the whole tenor.of our degialation upon this 
and kindred subjects, should an action abate or be quashed, 
on account of the improper joinder of defendants in this 
State? We are clear, that it should not; but that the same 
should proceed against the other defendant or defendants, and 
be prosecuted to final judgment’ and. execution, in the same 
way and manner as if the defendant or defendants, found not 
liable and discharged, had not been originally joined in the 
suit. 

Take the second section of the Act of 1850, which pro- 
vides, that “‘in suits by or against partners, or when any two 
or more persons sue or are sued in the same action, and the 
name of any person, who ought to be joined in such action, 
as plaintiff or defendant, is omitted—on ascertaining the same 
the omission shall be amended instanter.’* (Cobb’s Digest, 
493.) 

- Should any Georgia Court hesitate a moment to construe 
this Statute as applying to the converse of.the case therein 
specified ? “What! clothe the Courts with authority to add a 
new defendant instanter, and not allow them to prosecute the 
suit against one or more, against whom a good cause of ac- 
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tion was confessed, by the party himself to exist, because the 
plaintiff had failed to sustain the action against all the defen> 
dants! The misfortune with us, always, has been to intet: 
pret our Statutes in the light of the grotesque forms, meta 
physical subtleties, narrow rules and fanciful niceties of the 
Common Law, as it was a century ago. The further we get 
from it, the better for ourselves. The Legislature have been 
struggling, constantly, to unfetter our people from the 
shackles which bind them to the effete institutions of a: by- 
gone age, that the citizens of our State may advance with a 
free and unimpeded step towards perfection. Statute after 
Statute is passed to pare off the excrescences of Saxon and 
Norman Jurisprudence. The liberality of owr Courts should 
keep pace with this spirit of reform. We should just as soon 
approach, with costly offerings, the infernal deities of our dru- 
idical ancestors, Tor and Woden, to be taught religion, as te 
the genii of the old Common Law, to learn the correct expo- 
sition of our modern laws. . We’ must look to the experience’ 
of our own times—the lights of our own age. We should as-. 
sert our own independent judgment, and act and think for 
ourselves. : 

But suppose the Act of 1850 does not warrant us in ren- 
dering judgment against one or more of the defendants, when 
the action cannot be maintained against all; and that our 
whole Code is powerless for this purpose; can there be a 
doubt upon this point, under the pleading and practice Act 
of 1853-4? The first section declares: “ that plaintiffs and 
defendants, in the Superior, Inferior and Corporation Courts 
in this State, whether at Law or in Equity, may, at any stage 
of the cause, as matter. of right, amend their pleadings in all 
respects, whether in matter of form or matter of substance 
only,” &c. (Pamphlet, 48.) 

Can it be possible that a plaintiff, under the ample provi- 
sions of this Statute, shall be subjected to the loss of his suit, 
founded on contract, because he has failed to sustain his ac- 
tion against all the defendants? Will not the Courts, of 
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course, allow him to amend his writ by striking out the name 
or names of those who are not liable, and proceed to take 
judgment as to the rest? Indeed, this practice will, we ap- 
prehend, be considered, now, as a matter of course, without 
any formal application tothe Court and leave obtained for 
that purpose. 

The technical difficulty, then, does not exist. And there 
can be no objection why a party to the record, who has been 
defaulted, or against whom a verdict has been rendered, and 
no appeal entered, and consenting to be called, should not be 
admitted as a witness for other defendants, provided he be 
disinterested. Indeed, under the Act of 1847, to compel dis- 
coveries at Common Law, and subsequent Statutes amenda- 
tory. thereto, I would not hesitate to force such a party to tes- 
tify, without his consent, and against. his interest, provided 
his co-defendant was willing to risk him. 

For the above reasons, we think the Court below erred, 
and that the judgment must be reversed. 


SraRnzs, J.—concurring. 


The difficulty in giving effect to the Act of 1839, author- 
izing one of several parties against whom a verdict has been 
rendered, to appeal alone, arises out of the fact, that that 
Act does not go far enough in its provisions to avoid the ob- 
stacles, which, without further explanation, present them- 
selves in the way of carrying these provisions into effect. 
Still, it is the law; and to my mind, it authorizes one of 
several defendants, against whom a verdict has been render- 
ed, and who does not wish to’appeal; to avoid further litiga- 
tion, and_to rest satisfied with and submit to the verdict, not- 
withstanding an appeal by his co-defendant, in such explicit 
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terms as to amount to a clear legislative direction to this’ 
effect, whatever else may he obscure, and whatever may be 
the inconvenience arising from such a state of things, in the 
event of certain contingences afterwards happening, inthe 
progress of the cause against the party appealing. © 

The provision, that “the whole record shall be taken up,” 
‘does not affect this view of the matter; for this provision 
would have been proper, though it were intended to provide 
that the case should exist only as to the party appealing. 

Neither is the restriction of damages to the party appeal- 
ing conclusive on the subject. As has been so well suggest- 
-ed by my brother LuMPKIN, such supererogatory provisions, 
inserted for purposes of aundant caution, abound in our legis- 
lation ; and, it may be added, indeed, in the legislation of all 
olvibsed countries, 

The effort to show an analogy between the situation of the 
parties to such a proceeding, and to a proceeding upon a 
writ of error, at Common Law, is not satisfactory; because, 
though it serves to show what the law might be without the 
Statute, it does not show what the law is with the Statute. 
On the contrary, as it appears to me, the Statute places the 
party not appealing, from the moment the appeal is entered 
‘by the party appealing, precisely in the category of one of 
several parties.to a writ of error, who withdraws after the 
case is carried up to the Court of Error. 

So, too, as I construe the Act of 1839, the analogy must 
fail, which is derived from the position of a co-defendant, in 
an action upon a joint contract at Common Law, against 
whom judgment has gone by default. 

It is tyue, that at Common Law, a verdict and jadgment 
in favor of the other defendant would reliéve the defaulting 
party; (because judgment could not be given against one 
joint contractor without the other;) and therefore, it is always 
to his interest to testify in favor of the defendant litigating. 
But our legislation has changed this rule, certainly so far as 
it may apply to the case of a defendant not appealing; and 
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therefore, such a party need not be interested to testify in 
favor of the defendant continuing litigation. 

I admit, as I have said, that some of the intrinsic difficul- 
ties which have been suggested by my brother, dissenting 
from the judgment of the Court in this ease, do exist ; but they 
arise from the action of the Legislature, arid to the atten- 
tion of that body we should commend them. 

If any thing which I haye here expressed conflicts with 
the opinion of the Court, in a case decided at the last term of 
this Court, held in Milledgeville, I desire to say, that I gave 
my consent to that judgment very reluctantly; that I have 
continued to doubt its correctness; and I fear that the hard- 
ships of that particular case influenced the Court in its judg- 
ment then delivered. 

We all agree, .I believe, in the opinion, that the mere fact 
that Wooten is a party to the record, does not disqualify him 
as a witness; and therefore, [shall say nothing on that sub- 
ject, as the reasons for our opinion, on this point, are fully 
stated by my brother LUMPKIN. 


BENNING, J.—dissenting. 


I ‘dissent from the judgment of the Court on-one point in 
this case—the point as to Wooten’s competency to be sworn 
as a witness for his partner, Kirkpatrick. The judgment 
of the Court is, that Wooten was a person competent to be so 
sworn. I think he was not. 

The suit was against Wooten & Kirkpatrick. The plain- 
tiff got a verdict against both defendants. From that verdict, 
one of the defendants only, Kirkpatrick, appealed. On the 
appeal trial, Kirkpatrick offered to examine Wooten as a wit- 
ness. The Court below would not allow.it. That decision, 
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as a majority of this Court think, was wrong; as I think, it 
was right. I am now to state why I think so. 

In my opinion, Wooten, although he did not, himself, enter 
any appeal, was yet a party on the appeal. The legal effect 
of: Kirkpatrick’s entry of an appeal was, in my opinion, to 
make both himself and Wooten appellants. And if they were 
both appellants, one could not be a witness for the other, 
‘That is a proposition which nobody disputes. 

Were they both appellants? Is it the legal effect of an ap- 
peal entered by one of two or more plaintiffs, or one of two or 
more defendants, that his co-plaintiffs or co-defendants. be- 
come equally, with himself, appellants? Isay itis. Isay 
that this effect is produced by the Act of 1839, “to explain 
and amend the Judiciary Act of 1799, so far as concerns the, 
granting of appeals jn certain cases,” That Act is in the: 
following words: ‘“ Whereas, a contrariety of opinion. exists 
among the Judges of this State, and a different practice. pre- 
vails in the different Judicial Circuits thereof, touching the 
_granting of appeals under certain circumstances, for remedy. 
whereof— \ 

“Src. L Be it enacted, that from and after the passage of 
this Act, it-shall and may be lawful, whenever there shall be 
more than one party plaintiff or defendant, and one or more 
-of said parties, plaintiff or defendant, desire to appeal, and 
the other or others refuse or fail to appeal, it shall and may 

be lawful for any party, plaintiff or defendant, to enter his 
appeal, under such circumstances, as are now provided by 
_ law. . 
‘“‘Szc. II. Upon the appeal either of the plaintiff or de- 
fendant, as aforesaid,*the whole record shall be taken up; 
but in case damages shall or may be awarded upon such ap- 
peal, such damages shall only be recovered against the party 
-or parties appealing, and their securities, and not against the 
party or parties failing or refusing to appeal. 

Src. III. In case any such security or securities shall be 
compelled to pay off the debt, or damages for which judgment 
may be entered .in any cause, he, she or they shall have re- 
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course only against the party or parties for whom he, she or 
they became security or securities.” 

Szc. IV. (Repealing clause.) (Cobb's Dig. 500.) 

“The whole record shall be taken up.” What does that 
mean? - It means, that the whole case shall be taken up: 
What else can it mean? The expression has reference to the 
case—not to the mere record of the case. It means, that not 
merely a part of the case, but'that. the whole of the case, 
shall be taken up. But if the whole of the case is to be ta- 
ken up, then, of necessity, every party to the case has to be 
taken up; and one party to it just as much as another. And 
if all the parties are taken up, all are parties on the appeal ; 
else, they are parties nowhere. They certainly are no longer 
parties below. With equal certainty, they are parties “ ta- 
ken up.”” To what place are they takep up? To the place 
of the appeal. There is no other place to take them to. 

And if the effect of taking a case up be to vacate the judg- 
ment below, as to one party, it must also be to vacate the 
judgment as to the other parties. When the cause is the 
same, the effect must be the same. 

So, if the effect of taking a case up be to subject one Hasty 
to the judgment above, it must also be to subject all the par- 
' ties to that judgment. ‘The case is taken up, equally as to 
all. 

All this seems to me the necessary result, from the plain 
import of the words—‘“ the whole record shall be taken up.” 

But if I had a doubt as to the import of these words, that 
doubt would, as I think, have to yield to two implications con- 
tained in the Statute: 1. “ But in case damages shall or may 
be awarded upon such appeal, such damages shall only be 
recovered against the party or parties appealing and their se- 
curities, and not against the party or parties failing or refu- 
sing to appeal.’ What reason wag there for this provision, 
if the case, as to the parties not appealing, was not to be on 
' the appeal? What use is there in saying that the damages 
shall not be recovered against one who is not in Court—not 
before Court or Jury? Butif one is in Court—is before 
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Court and Jury, and there as an appellant against his will, 
there is good use—most excellent use—in saying this, One 
so situated ought not to be made to pay the damages due for 
a frivolous appeal. The strong implication, then, from the 
above language is, that by the act of appeal of one out of two 
or more plaintiffs or defendants, the case is put upon the ap- 
peal, as to all. 

2. A similar implication, and one of equal strength, is 
contained in the third section. Why restrict the recourse of . 
the sureties on the appeal to the party for whom they became 
sureties, if that party was to be the only party on the appeal? 
Can there be a reason for it? Whereas, if the intention was, 
that there were tobe other parties on the appeal—parties 
carried there against their will, by their fellow-parties, there 
is good reason for the restriction. The implication, then, 
must be, that there were to be such whe parties on the ap- 
peal. 

I insist, then, that aceording to what this Act says three 
times, once expressly and twice impliedly, the effect of an 
appeal entered by one of two or more’ parties on the! same 
side, is to place the whole case on the appeal, and ‘to: nate 
all of the parties on that side appellants. ' , 

And here I might stop; for is there any thing which a 
Court can even notice, if that thing be in append to the 
language of the Legislature? vi 

But I will go on a little longer, in the eullearet- to cha 
that this, my argument, from the “ words’’ of ‘the-Act, is 
sustained by the argument, from ‘‘effect and consequences:” 

1. Unless the conclusion I have come to is the: true> one, 
the Statute is, as it seems to me, without any effect whatever. 
If we say that when one only out of two or more plaintiffs or 
two or more defendants appeals, one only gets. upon the ap- 
peal, what effect do we give to the Statute? Could we have 
said aught but this; or, at least, less than this, if the Statute 
had never been passed? 

2. How will the opposite conclusion work? That conclu- 
sion is, that if one only out of more than one plaintiff or de- 
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fendant appeals, the effect is, that as to him, the case is on. 
the appeal, not as to his fellows; that is, that the case is sev-- 
ered into two parts, one of which exists on the appeal—the. 
other; sdmewhere else. Now how can a case in that situa- 
tion—a case, two in one; one in two, be worked out to any 
harmonious result ? Suppose a case in which one only of two. 
plaintiffs, joint promisees, and say from a verdict for $500: 
in favor of both, and that on the appeal the verdict is for 
$1000. In such a case, what is it that the defendant is to 
pay? There are two judgments against him—one in favor 
of one of the several plaintiffs—the other in favor of the- 
other; and these may be in different Courts—one in the Su- 
perior, the other in the Inferior. Is the defendant to pay 
both judgments? Is he to pay the whole of the judgment on: 
the appeal, and none of the other? If so why, both judg 
ments being good alike? And if so, in what proportion is. 
the money, the $1000, to be divided between the two several; 
plaintiffs—plaintiffs who are joint promisees—one admitting, . 
by not appealing, that the joint promise entitled the joint. 
promisees to only $500 ; the other, by appealing and getting a. 
verdict for $1000, denying this and insisting that the joint: 
promise entitles the joint promisees to $1000. But with 
what propriety could the defendant be forced to pay more 
than the $500, that being as much as one of his joint credit- 
ors claimed of him; that is, if the admission of one of two 
joint creditors is good against the other ? 

But suppose the result of the appeal trial, in the case as- 
sumed, be the reverse; suppose the verdict on the appeal, in- 
stead of being in favor of the plaintiff, and for $1000, should 
be for the defendant ; is that plaintiff, who does not appeal, 
to lose his judgment for the $500? ‘If he is not, who is to 
pay it to him? not the defendant; the final trial shows that 
the defendant owes nothing—the plaintiff by whose fault, in 
appealing, he lost the judgment for the $500? That plain- 
tiff had the right to appeal. 

The consequences will be equally incongruous, if we take 
the case of an appeal entered by one only of several defend- - 











DECATUR, AUGUST TERM, 1855. 633: 
Wooten & Co. vs. Nall, 








ants. Suppose of two defendants, joint promissors, one only. . 
enters an appeal from, say a verdict for $500, and that, on, 
the appeal, there is a verdict for $1000; are both verdicts to 
be enforced? If not, which is to be, and why that one ra~ 
ther than the other? And of what is to be paid, whatever it 
is, what is to be the proportion paid by each defendant? , 

And then, what will be the form of the execution in either: 
of the supposed cases, say the first verdict was in the Inferior, 
Court? What parties will the Clerk of the Superior Court. 
put in. the execution? Can he put in the execution parties 
not in his Court? And none but the parties appealing would 
be in his Court, if the Statute means what a majority of this. 
Court think it does; for if the other parties be in his Court, 
where, in the Court, would. they be? Not on the appeal;. 
still less any where else. And yet, those other parties ought, 
somehow, to be in the execution. And what must the exe- 
cution command the Sheriff todo? Which judgment must « 
it command him to execute? How much money must it com- 
mand him to raise? Or is one execution to go from the Su- 
perior Court, and one from the Inferior? Ifso, how is the 
Sheriff to escape executing both? 

I see no solution to the many difficulties that must. grow 
out of such an interpretation of the Statute as this of the ma- 
jority of the Court. 

On the other hand, no difficulties will grow out of the prac- 
tical working of the Statute, interpreted as I think it should 
be.. If so interpreted, appeals under it will be like ordinary 
appeals—appeals in which all the parties on the appealing. 
side join. 

And in permitting one of two plaintiffs, or of two defen- 
dants, to put the case on the appeal as to both, without the 
consent, or even against the consent, of the other, I see noth- 
ing unjust—nothing discountenanced by analogy—rather, I 
see something which possesses, I think, a preponderating 
utility. 

The acknowledgment or the release of one of two or 
VOL. XVIlI-80 
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more joint promissors or partners, binds the others, whether 
they consent to the acknowledgement or release or not. 

And the power to make such acknowledgements and re- 
leases, is a far higher power than the power in question. Even 
if one of two parties appeals against the consent of the other,. 
and forces the other to go with him, the chances are, at least’ 
even, that the other will not suffer by it—that the verdict on 
the appeal will be no worse than the verdict below. 

In most cases, however, the party not joining in the appeal 
is passive—is indifferent whether there be an appeal or not. 
He is a surety or a hopeless insolvent, or something that 
makes him indifferent as to what becomes ofthe case. What 
great harm can there be in letting his fellow carry such a 
party with him on the appeal? Why compel such a party to: 
be at the trouble of joining in the appeal? And if one who is 
a surety, omit, by carelessness, to join his principal in an ap- 
peal, and on the appeal, the principal gets off clear, how hard 
it would be to make the surety pay the verdict below? For 
in such a case, he would have no contribution from his princi- 
pal. Would it not be better that he, too, were considered to 
be on the appeal, that he might go clear with his principal ? 
The plaintiff, it is true, might lose the verdict below ; ‘but then 
he ought to lose it! And may we not safely say that a plain- 
tiff ought to lose the verdict below, in every case in which he 
is defeated on the appeal trial, even although all of the de- 
fendants may not have appealed from the verdict? 

Is it to be said, that if the party that appeals gets off upon 
the appeal trial, the party that does not appeal cannot com- 
plain if he is made to pay the verdict below? Is it to be 
said, that his not appealing is evidence that he is satisfied 
with the verdict? But can this, in fairness, be said? What 
verdict is it with which thé party not appealing is satisfied ? 
It is a verdict against him and another or others, jointly ; 
a verdict, therefore, the weight of which another or others: 
are to bear equally with him ; a verdict, the weight of which, 
if he is a surety only, another or others are exclusively to 
bear. This is the verdict with which he is content. But this . 
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werdict becomes a very different sort of thing, if, when the other 
.party or parties have appealed from it, it remains in foree 
against him alone. And his having been satisfied with the 
verdict, as it was when it was rendered, is no evidence that. he 
is satisfied with the verdict as it is, after it has undergone 
this metamorphosis. 





No. 89.—SoLomon Hart, administrator, &c. plaintiff in error, 
vs. RoswELL Powe L, defendant in error. 


_[1.] Declarations of the defendant, made immediately after the fact as to the 
circumstances under which he killed arunaway slave, are admissible in evi- 
dence; and when the precise time which intervened between the homicide 

-and the statements cannot be ascertained, it may be left to the Jury to de- 
‘termine whether they were made without premeditation or artifice, and 
without a view to the consequences, or were merely made to color the 
transaction. 


Trespass, in Upson Superior Court. ‘Tried before Judge 
“STARKE, May Term, 1855. 


This was an action of trespass brought by Absalom C. 
Cleveland, in his life time, against Roswell Powell, for the 
recovery of the value of a negro man slave, Bill, the property 
of the said Cleveland. 

The questions in the case wes upon the admissibility 
of certain testimony. It. appeared in evidence that the 
slave was run away; that application was made to the defen- 
dant, who owned track dogs, to go with his dogs, for the pur- 
pose of trailing and capturing the negro; that he did so; 
and, after pursuing him for some time, he came up with him; 
@ contest ensued between the defendant and the slave, which 
resulted in the defendant’s shooting and killing him. 

On the trial, the defendant introduced, as a witness, James 
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H. Stafford, who testified, “that he started, in company with 
the defendant, after the negro. The last witness saw of de- 
fendant he was ahead, about a mile and a half from the point 
where the negro was killed. In heading a branch, witness 
got behind; he broke his girth, and stopped for a short time 
to mend it. He was directed to the place of the killing by 
the blowing of the horn. When witness reached the place, 
some two or three persons were present ; the negro was in 
the head of the swamp; the defendant was some thirty or 
forty steps from the negro, on the side of the of swamp ; the 
negro had been shot. Some half an hour had intervened 
from the time witness last saw defendant, as stated above, 
until he came to the place where the negro had been shot.” 

Defendant here proposed to prove by the witness, the say- 
ings of defendant about the killing of the negro. Plaintiff 
objected. The Court over-ruled the objection, and plaintiff 
excepted. 

The witness then stated, “that when ke came up to where 
the negro had been shot, that the defendant said he had, of 
necessity, to shoot the negro, and he feared he had killed 
him; and if he had, he would not have done it for all the 
negroes on the earth,” &c. The witness proceeded togive, in 
detail, all the sayings of the defendant at the time, in-refer- 
ence to the killing, going to show that the negro had a knife 
and a stick ; had cut three of the dogs; and finally turned, 
and made an attack upon the defendant ; and that he was 
forced, in self-defence, to shoot him. 

The defendant then igtroduced Jonathan Stamps, who tes- 
tified, “that he went from his field to help take the negro. 
When he got within seventy-five yards of the place, he heard 
some one call twice, saying, ‘ go after the doctor, for I think 
I have killed a negro.’ When witness got to the fence, he 
met the defendant, who told witness that he was afraid he 
had killed a negro; said he had to do it to save his own life; 
that if he could have helped it, he would not have done it for 
all the negroes on the earth;’’ and the witness proceeded to 
detail all the sayings of the defendant at the time, going to 











DECATUR, AUGUST TERM, 1855. 637 
Hart, adm’r, &c. vs. Powell. 








show that it was in self-defence he killed the negro. To 
which testimony plaintiff objected. The Court over-ruled 
the objection, and plaintiff excepted. 


Hammonp; Srusss & Hix, for plaintiff. 


O. C. Grsson, for defendant. 


The Court not being unanimous, delivered their opinions- 


Lumpxin, J. 


The facts in this case are these: Bill, a negro fellow 
about twenty-five years old, and worth $1.000, had runaway 
from his owner, Absalom C. Cleveland, deceased, the intes- 
tate of the plaintiff, in 1852. His master resided in Marion 
County. It was in proof, by the testimony on the part of the 
plaintiff, that he was a negro.of violent character, and con- 
sidered a dangerous. man in the neighborhood. He had 
knocked several negroes in the head; had been absent for 
sometime; and Mr. Cleveland admitted that he had had a 
difficulty with some one who had tried to catch him, and had 
‘“‘ made fight upon his pursuer with a stick.” 

Being found lurking about a plantation in Upson County, 
‘having been run off from the fodder-house onthe farm of Mr. 
‘Stafford, a little before day in the morning, application was 
imade to the defendant to track him with his dogs, which were 
trained for that purpose. Mr. Powell being in feeble health, 
objected to going, but finally yielded, with the understanding 
that some one else must do the running, as he was unable. 
Mr. Stephens, a neighbor, was sent for to assist. 

When the dogs first struck the track, all the party started 
together. The defendant did not attempt to keep up; and 
Stephens was bothered to keep the dogs on the trail. When 
they got the scent the second time, (after having lost it,) and 
led off, Powell followed. The last that was seen of him, he 
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was a mile anda half distant from the place where the negro 
was killed; and a half hour intervened before the witness, 
Stafford, came up—being directed to the spot by the blowing 
of the defendant’s horn. When he got there, Powell and the 
two Howells were present. The negro was lying in the head 
of the branch and the defendant standing on the side of the 
swamp, about 40 steps off. A-physician was sent for as soon 
as possible. The negro was taken up by the company— 
Powell assisting—and removed to a higher place. It was_a 
muddy, marshy spot were he was lying, interspersed with 
turf. One, with care, could keep out of the mud, but not if 
he was in haste. The ground was stirred and the bushes 
bent, as though there had been ascuffle where the negro lay. 
The defendant was informed, in the morning before starting, 
that Bill had a knife and a stick, which induced him to - get 
his pistol. Bill was a man of ordinary strength, weighing 
150 lbs. The account that the defendant gave of the matter 
was, that the negro had killed one of the dogs and disabled 
the balance, that were capable of doing any thing; that re- 
fusing to submit, he shot, at first, to disable him, hitting him 
in the thigh; that he fired a second time, and missed ; when 
the negro, advancing upon him, a conflict ensued, and he dis- 
charged the third load with his revolver. After the negro 
was removed, the stick was picked up, and the knife found in 
the mud where he was lying. The knife had blood upon it. 

There were two gun-shot. wounds—one through the flesh of 
the thigh, entering-about four inches above the knee, and 
passing on the inside of the bone, ranging upwards and back- 
wards; the other entered the back, about one-inch to the left 
of the spine, about.'the fifth bone of the dorsal column, and 
ranging upwards to the left side, below the collar bone, about 
the middle. 

The only question in this ‘case is, were the declarations of 
the defendant competent evidence ? 

Mr. Greenleaf says: “ There are other declarations which 
are admitted as original evidence, being distinguished from 
hearsay, by their connection with the principal fact under 
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investigation. The affairs of men consist of a complication 
of circumstances so intimately interwoven, as to be hardly sep- 
arable from each other. Each owes its birth to some pre- 
ceding circumstance, and in its turn, becomes the prolific 
parent of others; and each, during its existence, has its in- 
separable attributes and its kindred facts, materially affecting 
its character and essential to be known, in order to a right 
understanding of its nature. These surrounding circumstan- 
ces constituting a part of the res geste, may always be shown 
to the Jury along with the principal fact; and their admissi- 
bility is determined by the Judge, according to the degree of 
their relation to that fact; and in the exercise of his sound 
discretion, it being extremely difficult, if not: impossible, to 
bring this class of cases within the limits of a more particular 
description.” (1 Greenif. Ev. §108.) 

True, the principal point to be observed in all cases is, 
whether the declarations offered in proof were cotemporane- 
ous with the main fact under consideration; for if they are 
merely the narrative of a past occurrence, they cannot be re- 
ceived in evidence: still, much latitude of discretion is allowed 
to the Courts. And if the statements tend to illustrate the 
issue and to assist the judgment which is to be formed 
upon the whole matter; if the declarations derive a degree 
of credit from their connection with the surrounding cireum- 
stances, and independently of any credit to be attached to the 
speaker, they should, in such cases, be admitted in evidence. 

What time elapsed between the homicide and the account 
given of it to the witnesses, it is impossible to assume with 
any degree of accuracy. It was certainly less than thirty 
minutes; because Stafford and Powell parted a half hour on- 
ly before the killing, and Powell had to go one mile and a 
half before he came up with the boy. When the rest of the 
company arrived, the negro is found dead in the swamp at the 
head of the branch, to which point he was pursued by the 
dogs; he is not torn or lacerated; the dogs are cut so as to 
be disabled from aiding in the capture; his stick and knife 
are Ly his side; there are signs of a scuffle having taken 
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place where the body lay, and Mr. Powell, at the distance of 
some forty steps, is blowing his hern to attract his compan- 
ions, and calling out for a physician to be sent for, for that he 
fears he has killed Bill, and that he would not have done so 
for all the negroes above the earth ; and he proceeds to relate 
the facts and circumstances of the killing. 

We ask, do’ not his declarations elucidate the facts with 
which they were connected? Were not the Jury authorized. 
to believe that they were made without premeditation or 
artifice, and without a view to the consequences? We think 
80, unquestionably. 

Direct proof, in sucha case, is impossible. The defendant, 
himself, was the only witness of the facts which constituted his 
defence. Not having anticipated the catastrophe, no pru- 
dence, no sagacity, no foresight, could have prompted the de- 
fendant to have prepared himself with evidence to prove his 
innocence. It is a hard rule of law which presumes every 
homicide to be murder, and imposes upon the accused the 
burden of showing that the offence is of a mitigated charac- 
ter. It is equally hard to close the mouth of the prisoner 
from testifying as to the facts attending the homicide, 
when no other evidence can be adduced—a principle known 
only to the Common Law. 

But to hold that this defendant could not exculpate him 
self by his own statement of the facts, and to leave him with- 
out redress, to be multced in damages, and té*pay the highest 
penalty known to the law, for reluctantly undertaking the 
performance of a high duty, through mere kindness, would 
be cruel indeed. We do not say that the Jury were bound 
to believe the explanation. All such statements should be 
weighed with candor, but with circumspection. The party 
may not have acted in self-defence; he may have shot the 
negro in a spirit of revenge, and to save his dogs; the char- 
acter of the wounds may contradict his statement. All this 
and much more may be true; for we are aware that the de- 
fendant was under a strong temptation to give a favorable, 
not to say false, coloring to the case. All this, however, was | 
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for the Jury. It was for them to determine whether his .ae- 
count was natural and consistent with the circumstances, oF 
otherwise, and a mere sham. 

In criminal proceedings, the declarations of prisoners have 
been received to explain their conduct, as in an indictment 
for larceny, that he took the goods, claiming the property. 
(1 Hale’s Pl. Cr. 509. 2 Barn. 174.) The Jury hear the 
evidence, and then judge whether these declarations were 
genuine claims of property, though mistaken, or made to- 
eolor.a stealing. In trials for murder, declarations of the 
prisoner, antecedent to the fact, are admissible to reconcile or 
explain his conduct, and to discover guo animo the fact was 
committed. And in the hottest times in-trials for high trea- 
son, the declarations of a prisoner have been admitted in evi- 
dence to explain his acts. (Howell's State Trials, passim.) 
Under any view of this case, I should be unwilling to disturb 
the verdict of the Jury. This slave was in a state of revolt, 
as every slave is when in open and forcible resistance to lawful 
authority. Hispursuer hadaright to arrest him. (Cobb's Di- 
gest, 976, 1020.) He was in the performance of a meritori- 
ous service. The negro’s character was notoriously daring 
and dangerous. He was armed with a knife and a bludgeon; 
the latter of which he had already used to prevent a previous 
attempt tocapture him. Under these circumstances, I should 
not feel inclined to scrutinize, with surgical skill, the direc- 
tion of the wounds, in order to ascertain how the boy wag 
killed ; nor to determine, with mathematical precision, the 
number of minutes which transpired between the killing and 
the declarations. Indeed, the course of balls is frequently 
so extraordinary, that I should be exceedingly reluctant to 
bankrupt any man in fortune and character, upon a mere hy- 
pothesis. I entertain the most profound respect for the med- 
ical profession; and yet, it must be admitted that theory and 
fact do not always harmonize as to gun-shot wounds. “ Ayn- 
icus Plato, Amicus Socrates, sed magis amica veritas.”’ 

It is related by Dr. Hennen, as having occurred toa friend 
VOL. xvuu-81 
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of his in the Mediterranean, that a ball which struck about 

the pomum adami, travelled completely round the neck, was 

found lying in the very orifice at which it had entered. The 

same author states, that in one instance which occurred in ax 
soldier, who having his arm éxtended in the act of endeavo-. 
ring to climb up a scaling ladder, had the centre of his shoul- 

der pierced by a ball, which immediately passed along the: 
limb and over the posterior part of the thorax, coursed along. 
the abdominal muscles, dipped deep through the hypogastric - 
artery, and presented itself on the forepart of the opposite: 
thigh, about midway down. 

Now we have often heard of an individual being “ shot all” 
to pieces,” but never before by one ball. Who would have 
doubted—what adept in the science would not have testified— 
that this poor fellow had been shot a half dozen times? 

In another case, a ball which struck the breast of a man 
standing erect in the ranks, lodged in the scrotum! The- 
gallant and ever to be lamented Col. Craig, was shot in the 
back at Cerro Gordo; the ball pursued a circuitous route 
around his body, on the outside of the skin, to the breast. 

But we forbear to multiply examples. We are sustained 
by the highest medical authority, in asserting that balls take: 
very unusual courses, “ not at all to be accounted for by any 
preconceived theories drawn from the doctrine of projectiles, 
nor to be explained by any diagrams formed upon mathemat- 
ical rules.” (Med. Jur. by J. H. Paris, Fellow of the Royal 
College of Physicians, and Q. S. M. Fonblanque, Esq. Bar- 
rister at Law, 2 Vol. 126.) “These considerations,” con- 
tinue the learned authors, “ought to render the surgeon very 
cautious how he delivers his opinion as to the direction the 
shot was fired.” 

We would remark, in conclusion, that evidence must ac- 
commodate itself, and it is constantly doing so, to the state 
of society and the concerns of the worldaround us. That the 
statements of Powell were made a very short time, if not di- 
rectly, after the homicide, is plainly proven. To preclude 
this proof, would be to shut out the party’s only defence. It 
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was the immediate promulgation of the homicide, and the 
facts attending it. For myself, I-am ‘perféctly . prepared* to 
meet the responsibility of such a precedent, and to hold that 
the Court below, wnder the circumstances of this casez did 
not err in admitting ts testimony to which the: plaintiff has 
excepted. 









BENNING, J.—concurring. 







I think it was right to admit the evidence.’ 
The sayings must have been uttered within less than thirty 
minutes after the shooting ; they may have been uttered within 
five or two. They were uttered before the defendant left the 
place of the occurrence.. What we know is, that these say- 
ings must have been uttered very soon after the doing of the 
act they went to explain ; how soon afterwards they were ut- 
tered, is what we do not know. If there is a doubt as to the 7 
admissibility of evidence, I think the side for admitting the 
evidence ought to have the benefit of the doubt. Suppose 
such evidence admitted, are the Jury obliged to believe it? 
Surely we may trust such evidence to twelve men of average 
sense, with their wits sharpened by the opposing arguments of 
Counsel, and their frailty of judgment rectified by the charge 
of a Court. (11 Ga. R. 621, 13 do. 65, 1 Green. Ev. §108.) 
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STaRNEs, J.—dissenting. 


I cannot bring my mind to the conclusion that this testimo- 
ny was a part of the res geste of this transaction. 

I know that it is difficult to define what does always consti- 
tute the res geste—that it is almost impossible always to de- 
termine what is precisely the necessary contemporaneousness 
in the circumstances or declarations, which it is thought serve 
to elucidate the main fact under consideration. And that the 
admissibility of these has to be entrusted very much, as 
Mr. Greenleaf suggests, (1 Green! Ev. 108,) to the Judge, 
‘in the exercise of his sound discretion.”’» But whilst I re- 
-cognize this difficulty, I think I see, very clearly, where there 
is no difficulty, and that is in never admitting the declara- 
tions of a party in interest, as part of the res geste, where 
they are not plainly, impulsively made, and where it is not 
clear that they were made without premeditation or artifice. 

Declarations of a party are admitted in evidence as part of 
the res gest, only upon the presumption that they elucidate 
the facts with which they are connected, having been made 
without premeditation or artifice, and without a view to the 
consequences. (1 Stark. Ev. 49. Scaggs vs. The State, 8 
Smead. ¢ M. 726.) Where such declarations are merely nar- 
rative of a past occurrence, they cannot be received as proof 
of the existence of such occurrence. (1 Greenl. Ev. 110.) 

This is certainly a safe and wise rule, if it be safe and wise 
to exclude hear-say testimony, and the declarations of a par- 
ty in interest, as to his own case. And to my mind, it is 
quite clear that the declarations of the defendant in error, in 
this case, do not fall within this rule. 

It is admitted that the witnesses who speak to these declara- 
tions of Powell, did not come up to him after the slave was 
killed, until some minutes had elapsed. But it is said that 
Stafford, the principal of these witnesses, must have arrived a 
very few minutes after the slave’s death—so shortly as to 
render what the defendant in error said to him, a part of the 
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transactiom. The matter, however, remains in doubt, accord- 
ing to this proposition. It is not entirely clear, that the wit-' 
ness did arrive in a very few minutes after the death of the 
slave ; and I am strongly impressed with theopinion, that in 
such a case, the Court should not permit a party to make tes- 
timony for himself, unless the transaction and the declara- 
tions are clearly shown to be contemporaneous. 

It was said that this might have been submitted to the 
Jury. But it is the province of the Judge to determine what 
is evidence for the Jury, and especially such evidence as 
this; and he should have found it evidence proper for the 
Jury, as I think, before he submitted it to them. 

But if it®be admitted that the witness did arrive at the 
place of homicide only a few minutes after the transaction ; 
yet, the testimony shows that the defendant had blown his 
horn for him, after the killing; had come out from the edge 
of the swamp, where the slave was shot, some thirty or fifty 
steps ;_that some two or three other persons had come to the 
spot from a neighboring house or field; all before the arrival of 
the witness, and the statements made to him by the defendant. 
If, in these few minutes, there was time for all these things 
to take place, can it be said that there was not time for pre- 
meditation and artifice, on the part of the defendant, with a 
a view to the consequences ? 

The witness states that a half hour was about the time 
which had elapsed from his last seeing the defendant ahead of 
him ‘with the dogs, and his coming up to him at the place of 
the homicide. If the defendant Sind the dogs passed rapidly. 
over the distance between the point where he speaks of seeing 
the defendant with the dogs; and the place where the slave 
was killed, which distance, the witness says, was about one 
mile and a half, a very small portion of this half hour would 
have been consumed before the defendant came up with the 
slave ; and the interval between the homicide and the arrival 
of the witness would have been considerable. He tells us, 
that not being able to cross a branch with his mule, he had to 
ride round a longer distance than was probably traversed by 
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the defendant and the dogs; and he also speaks of. having to 
stop and mend his saddle girth. This is also suggestive of 
the conclusion, that he did not arrive immediately after 
the defendant. If, however, the track was.winding, and 
the dogs moved slowly over the space alluded to, the inter- 
val of time which elapsed, was, of course, much less. It 
is impossible to determine this with precision. But it is 
not necessary, as I insist; for, in my opinion, there are cir- 
cumstances enough, certainly, to prove that the defendant 
had abundant time for premeditation and artifice after the 
homicide, and before the arrival of the witness; and that his 
statement to that witness was a. narrative of a past occur- 
rence. 6 

As I have said, after the killing, and before the arrival of 
Stafford, the defendant had time to come out from the swamp, 
some thirty or fifty steps, and to blow his horn for the wit- 
ness. It seems that there was time for the witness, Stumps, 
after the transaction, to come to the place from his field, 
which must’ have been at some little distance; for he says, 
that when he got “within seventy-five yards of the place,” 
the defendant called to him and asked him to go for a doctor. 
There was time, too, for one or two other persons to arrive at 
the place before the witness. If there was time for all these 
things, there surely was time for the defendant to resort to 
premeditation and artifice, in view of the consequences. 

If, under such circumstances, these declarations be admit- 
ted, I do not see what is to prevent any man, who, unseen by 
others, stains his hands in lifts brother’s blood, from premedi- 
tating his story, and making his own account of the trans- 
xction evidence on the trial. 

I think the judgment should have been reversed. 
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No. 90.—Tue Houston MANUFACTURING Company, plaintiff 
in error, vs. A. M. Lza, defendant in error. 


[1.] The affidavit in an attachment was, that the defendant “was indebted 
to plaintiff on account, the sum of One Thousand Dollars, which may be 
subject to a set off for an unascertained sum, which, on final settlement, 
will be due the defendant”: Held, that this affidavit was sufficiently cer- 


tain. 


Attachment, in- DeKalb Superior Court. Tried before 
Judge Butt, April Term, 1855. 


William C. Cain, Agent for the Holston Manufacturing 
Company, applied to S. G. Howell, Judge of the Inferior 
Court of DeKalb County, for an attachment against Albert 
M. Lea, a non-resident of the State. The said Cain, in his 
affidavit, swore: “that said Lea was indebted to plaintiff, on 
account, the sum of One Thousand Dollars, which may be 
subject to a set-off, for an unascertained sum, which, on final 
settlement, will be due said Lea from said company, for cer- 
tain improvements made by him, on and about the Glass 
Works of said company, in the State of Tennessee.” 

The plaintiffs filed their declaration, at the first term of 
the Court. To which defendant pleaded payment and set- 
off. 

On the trial, Counsel for defendant moved the Court to dis- 
miss the attachment, upon the ground that the affidavit upon 
which it issued, was defective in this: that no sum, certain, 
was sworn to as being due by the defendant to the plaintiff. 

The Court sustained the motion and dismissed the attach- 
ment, and defendant excepted. 


BLECKLEY, for plaintiffs in error. 


Cooper, for defendant in error. 
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By the Court.—Brnnina, J. delivering the opinion. 


{1.] Was it true that the affidavit was — as to the- 
sum sworn to be due? 

We think not. The affidavit said that ‘Lea was indebted 
to plaintiff’’ “the sum of one thousand dollars.” The per- 
fect certainty of this is not affected by what followsit. What 
follows it is a statement, that this debt of $1000 will be sub- 
ject to a set-off. Any debt may be subject to be set off by 
another debt. But until one debt has been set against an- 
other, both remain debts. What constitutes a setting off one 
debt against another, it is not now necessary to inquire. It 
is sufficient to say, that when there is an action, there can be 
no set-off until the defendant has done something, showing a 
willingness in him for his debt to be set against the plaintiff’s 
debt. 

In this case, the defendant had done nothing to show him- 
self willing to set the debt due him against the debt due the 
plaintiff. 

We think, therefore, that the judgment dismissing the- 
attachment was erroneous. 





No. 91.—Brraw W. Cottier, plaintiff in error, vs. Joun E. 
Lyons, defendant in error. 


[1.] If A, without any contract of employment, puis the slave of B to a haz- 
ardous service, in which his life is lost, A is responsidle for his value; and 
the worth of the property at the time it was destroyed, with the addition 
of interest thereon, to the time of trial, is not an incorrect measure of dam- 


ages. 


Trover, in Butts Superior Court. Tried before Judge 
Starke, March Term, 1855. 
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This was an action of, trover, brought by John E. Lyons 
against Bryan W. Collier, for the recovery of the value of a 
negro man, slave, Wesley. | 

It appeared in evidence that the defendant was the owner 
of a mill; the plaintiff sent his negro man, Wesley, to the 
mill, with corn to be ground. While there, the water- 
wheel got out of order; while assisting in raising or prizi 
up the wheel, the negro Wesley received a blow by the lever 
falling, that killed him. The defendant, Collier, was. pre- 
sent, and saw the boy Wesley engaged in assisting about ad- 
justing the wheel, though it does not appear, from the evi- 
dence, that he requested or ordered the boy to render assis- 
tance in the matter. 

Among other things, the Judge charged the Jury, “‘thatif 
they found a verdict for the plaintiff, they should add inter- 
est to the proven value of the slave at the time he was killed, 
from his death, until the present time.” 

To which Counsel for defendant excepted. 




















Harman; McCuntz, for plaintiff. 











@ 


Fioyp, for defendant. 






By the Court—Lumrx1y, J. delivering the opinion. 





The principle involved in this case has already been virtu- 
ally decided by this Court. 
In The Mayor § Council of Columbus vs. Elizabeth How- 
ard, (6 Ga. R. 218,) and in Gorman vs. Campbell, (14 Ga. 
R. 137,) we held, that where a slave is put to a different pur- 
pose from what was intended, the hirer is responsible for loss 
of life, although by inevitable casualty, and although the loss 
arose from the voluntary act of the slave: A fortiord, will 
this liability attach where there is no contract of hiring. 
Lyons sends his negro to Collier’s mill, to have corn ground. 
VOL. XVII-82 
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While there, it became necessary to raise the water-wheel. 
Either by the direction of Collier, or with his knowledge and 
consent, certainly, Wesley undertakes to assist in the hazar- 
dous job, and is killed within a few feet of Collier, while thus 
aiding and abetting. There can be no doubt but that Col- 
lier is responsible for his value. 

To arrive at a correct measure of damages, the Jury, under 
the direction of the Court, added interest on the value, from 
the death to the time of trial. And we are not prepared to 
say that this was not right. We are not unmindful of the 
Statute which forbids a verdict for unliquidated damages to 
be increased by the computation of interest. But ‘suppose 
that the Act was not intended to prohibit’a resort to interest, 
merely as an element or criterion by which to estimate the 
damages. The interest on the value was less than the hire ; 
‘and the verdict, as rendered, less than the largest price put 
upon the boy. Let it stand. 





No. 92.—Witt1am H. Kine anp Henry N. ELLs, gar-- 
nishees, plaintiffs in error, vs. CARHART, BRoTHERS & Co. 
defendants in error. 


[1.] Debts secured by negotiable instruments, may be the subject of garnish- ’ 
ment. 

[2.] The transfer of a negotiable note as collateral security, puts the debt 
beyond the reach of a garnishment, at the suit of the creditor of the as- 
signor—a garnishment served subsequently to the transfer. 

[3.] If garnishee’s answer is, that he made to the debtor a negotiable note, 
and also, that he is well satisfied that the note was transferred by the 
debtor, before service of the garnishment, it is not such an answer as will 
authorize the Court to render a judgment against the garnishee. 


Garnishment, in Bibb Superior Court. Decided by Judge 
Powers, May Term, 1855. 
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Carhart, Bros. & Co. commenced an action of complaint 
against James S. Graybill, and issued a summons of garnish- 
ment against William H. King. King filed his answer to'the 
garnishment, in which he stated, that on the first day of 
March, 1855, he gave Graybill two negotiable promissory 
notes, one for $1250, due Dec. 25th, 1856; the other for 
$1161 89. due at six months after date; both of which 
notes were made payable to Graybill or, bearer; that the 
$1250 note was made to take up a note due by Graybill to 
to Crawford H. Grier, of Jasper County; and that he had 
been informed the’same had been turned over to Grier. The 
other note, deponent dig not know where it was, or who own- 
ed it.” 

This answer was filed on the 23d day of May, 1855. 

When the case was called, plaintiff moved the Court to be 
allowed to enter.up judgment against the garnishee; which 
motion the Court was about to grant, on the ground that the 
garnishee had not stated, in his answer, who had the notes in 
possession ; but granted further time to garnishee to amend his 
answer, which he did, on the 4th day of June, 1855; stating in 
his second or amended answer, “that he had endeavored to as- 
certain from Graybill, when and to whom said notes were 
transferred; which information, the said Graybill has re- 
fused to give deponent.” 

On motion of plaintiff, the Court then allowed judgment 
to be entered up against the garnishee, in respect to the note 
of $1161 39. Afterwards, and during the same term’ of 
the Court, the garnishee filed another affidavit, and moved 
the Court to set aside and vacate the judgment in said case. 


The garnishee in this affidavit, stated that the notes had 
been transferred by Graybill, one to the said Grier, and the 
other to Nathan C. Munroe, before the service of said sum- 
mons of garnishment upon him; and that the said Grier and 
Munroe now held and owned said notes. 

The Court over-ruled the motion, and refused to open the 
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judgment. To which decision and judgment of the Court, 
Counsel for garnishee excepted. 


The following are the facts in the case of Kils vs. Carhart, 
Bros. § Co. : 


Garnishment, in Bibb Superior Court. Tried before Judge 
Powers, May Term, 1855. 


Carhart, Brothers & Co. sued Terrell and Goddard, and 
served Henry N. Ells with a summons of garnishment, to 
answer what he was indebted to the defendants. The gar- 
nishee denied having any effects in his hands, or being in- 
debted to the defendants; and further stated, “ that’on the 
29th January, 1855, ‘he purchased a stock of goods from the 
defendants for the sum of $2000, which amount was settled 
and liquidated by him before said summons of garnishment 
was served by deducting therefrom the sum of $1082 10, 
which the defendants owed him, and gave his negotiable 
notes for the balance; and is thereby liable to the bearers of 
said notes, and not especially to said defendants; and he be- 
lieves said notes have been transferred by said defendants.” 

Afterwards the garnishee amended his answer, and said 
that one of the notes he gave for the goods was for $350, 
due six months after date; that the other note was due one 
day after date; and that he was “ well-satisfied” that the first 
mentioned note had been transferred before service of the 
garnishment ; and that he believed that both had long since 
gone out of the possession of the defendants. 

Counsel for plaintiff moved the Court to enter up judgment 
against the garnishee for the sum of 917 90, the amount 
sued for; which motion garnishee resisted, and offered to 
introduce evidence going to show that the said notes given 
by him to the defendants, had been transferred to bona fide 
holders before the summons of garnishment was served; ‘‘the 
Attorney for garnishee stating, in the argument, that he 
would swear that one of the notes, about $350, had been 
transferred. ‘The Court rejected the evidence, and allowed 
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judgment to go against the garnishee; and Counsel for en 
nishee excepted. 






Por; Wuirte, for plaintiffs in error 







E. A. Nisset, for defendants in error. 


By the Court.—Brnnine, J. delivering the opinion, 









These two cases of King vs. Carhart, Brothers ¢ Oo. and 
Ells vs. Carhart, Brothers ¢ Co. were argued together and 
were considered together. ‘ 

_ The reasons urged against the validity of the judgments 
rendered in the cases, respectively, by the Court below, were 
the same in both cases. ‘These reasons were— 

1. That a.debt secured by a negotiable paper, is not the 
subject of garnishment. . 

2. That if such a debt is the subject of spiaidinsand at all, 
it is not the subject of garnishment, after the note by which 
it is secured has been negotiated; and that, in these cases, 
the debts which the garnishors were seeking to make the sub- 
jects of garnishment, had, as appeared from the answers of 
the garnishees, been negotiated before the service of the gar- 
nishments. 

The sufficiency of these reasons depends, mainly, on the 
import of a part of the Act of 1799, ‘to regulate attach- 
ments.” That part is in these ‘words: “and it shall be the 
duty of the Sheriff, his Deputy, or any Constable, to serve’ 
and levy the same upon the estate, both-real and personal, of 
such debtor, wherever the same may be found, either in the 
hands of any person indebted to or having effects of such 
debtor, and summon such person or persons to appear at the 
next Court to be held for said county, and to which the said 
attachment may be returnable, there to answer, on oath, what 
he is indebted to, or what effects of such party he hath in hands, 
or had, at the time of levying such attachment, which, being 
returned executed, the Court may, by order, compel such 
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person to appear and answer as aforesaid; and where any 
person, in whose hands any debt or effects may be attached, 
hall deny owing any money to, or having in his hands any 
effects of such debtor, it shall be lawful for the plaintiff to 
traverse such denial; and thereupon, an issue shall be made 
up, and the same be tried by a Jury; and if found against 
such garnishee, he, she or they shall. be subject to pay the 
plaintiff such sum as shall be so found, and the Court shall 
cause judgment to be entered thereof, against such garni- 
shee, as in other cases.” (Pr. Dig. 31.) 

According to these words, every sort of debt is the subject 
of garnishment; and a debt secured by a negotiable instru- 
ment is a sort of debt; therefore, according to these words, 
a debt secured by a negotiable instrument, is the subject of 
garnishment. 

But it is said that to permit such a debt to be reached by 
garnishment, would sometimes be to exposé an innocent man 
to the hazard of having to pay a debt twice. Be that so. 
Still, if the words of a Statute declare, without ambiguity, 
that such a debt may be reached by garnishment, such a debt 
must be held to be subject to garnishment; for when there 
is no ambiguity in the words of a Statute, the argument from 
the words, over-rides the argument from the effect and con- 
sequences. 

Besides, not to permit such a debt to be reached by gar- 
nishment, would, itself, be any thing but an unmixed good. 
It would be to deprive creditors of what, in many cases, would 
be their only means of collecting their debts. 

[1.] We think, therefore, that this, the first reason, was 
not a sufficient one to show the judgments of the Court be- 
low erroneous. ; 

As to the second reason. It was not insisted that the 
Court below held that a debt secured by a negotiable instru- 
ment, was, after the instrument had been transferred, the sub- 
ject of garnishment, in a suit against the assignor. The 
Court, doubtless, held the reverse. The difference between 
the Court below and the Counsel for the garnishees, seems 
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to have been as to the second branch of the reason—the’ in- 
ferential part ; the Counsel insisting that the answers showed 
that the notes had been transferred before the garnishments 
were served—the Court considering that the answers did not. 

In the case of King, the Court rendered a judgment against 
him, in respect to one of the notes only—that for $1161,39;. 

As to this note, the answer which King was finally prepar- 
ed to make, and which he offered to make, substantially, was, 
that before service of the garnishment, the note had been 
transferred by Graybill, the debtor, to one Peddy, to secure 
Peddy against loss, on account of a securityship he was un- 
der for Graybill, on a note of Graybill’s, for about $1500. 

This answer the Court would not receive, considering it not 
to be such as would show that the garnishee “was not indebt- 
ed to the defendant in the suit, the amount of” the note. 

[2.] Was this refusal of the Court right? In other words, 
does the transfer of a negotiable note, as collateral security, 
carry the legal title of the debt to the transferee? It does. 
And that has been decided by this Court in two cases—@#- 
son and another vs. Conner, (3 Kelly, 47,) and Hall vs. Page, 
(4 Ga. R. 428.) Such a transfer, therefore, puts the note 
beyond the reach of a garnishment, at the suit of a creditor 
of the note; that is, if the transfer be made before the gar- 
nishment has been served. 

The Court, therefore, should have allowed King to make 
the amendment to his answer, which he offered to make. ° 

This disposes of the case of King. 

Ells, the garnishee in the other case, answered that he was 
“well satisfied” that one of thé notes, in respect to which he 
had been summoned as garnishee, had been transferred be- 
fore he was so summoned. 

Notwithstanding this answer, the Court gave judgment 
against the garnishee, in respect to this note. 

Was this judgment right? ° It was certainly so, if the gar- 
nishee’s answer amounted to an admission that he owed the 
debtor this note. 

Now the garnishee’s answer was not an admission of this, 
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if any value is to be attached to the belief of the garnishee. 
And we think that somewhat of value is to be attached to the 
belief of a garnishee. 

Garnishment is but a substitute for a proceeding in Equity 
——a proceeding in which the belief of the answering party 
receives a degree of credit. If the defendant to a bill in 
Equity answers that he believes that an allegation, essential 
to the plaintiff’s case, is not true, the plaintiff must prove 
that allegation before he can get a decree in his favor. 

And whatever reason there is why this should be so in a 
proceeding in Equity, there is that it should be so in a pro- 
ceeding, by garnishment, at Law. In either proceeding, the 
plaintiff makes the other party his witness. 

Doubtless, in the proceeding in Equity, the plaintiff would 
have the right to call for the grounds of the other party’s 
belief; and if they, when got, were not sufficient, in Law, 
to support that belief, to ask that the belief should be disre- 
garded: and if they were sufficient, in Law, to support the 
belief, to ask for an opportunity to prove them untrue, in 
fact. And so, in the proceeding at Law by garnishment, the 
plaintiff would have the right to pursue the same course. 

{8.] But in this case the plaintiff in garnishment took no 
exception to the answer, on the ground that it did not state 
the garnishee’s reasons for his belief. He accepted the an- 
swer as it stood; and he thereby admitted, that it was true 
that the garnishee, himself, was “well satisfied” that he did 
not owe to the debtor the note in question. And this garni- 
shee was a person who was his witness; and moreover, a per- 
son who had nothing to gain by stating a falsehood as to his 
belief, for he had admitted that he owed the note to somebody. 
In such a case, we think the presumption ought to be, that 
the garnishee has some good reason for his belief; otherwise, 
the plaintiff in garnishment would call for the reason. If we 
are right in this, the plaintiff ought not, in such a case, to be 
allowed to have judgment against the garnishee, without at 
least making up an issue with him on his answer; and on that 
issue, proving him to have no foundation for his belief. It is 
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the garnishee that, in such a case, ought to have the benefit of 
the doubt. 

Indeed, I may say for myself, that if a garnishee does not 
distinctly admit that he owes the debtor money, or that he 
has something of the debtor’s in his hands, no judgment can, 
in my opinion, be taken against him without the intervention 
of a Jury, unless the garnishee choose to waive the interven- 
tion of aJury. If,in his answer, he barely says that he does not 
believe that he owes the debtor, &c.; or even if, in addition to 
this, he gives only some insufficient reason for his belief; 
still, I think he has the right to go before a Jury on the ques- 
tion, whether he does owe the debtor, &c. or not. This I 
think his right, under the law of Jury trial. And this, if a 
right, may be one of great practical value, for the garnishee, 
on an issue before a Jury, might be able to prove, beyond a 
doubt, what, without an issue, he could only conjecture. If 
the garnishee in this case, could have had a chance to exam- 
ine the debtors themselves, before a Jury, he could have 
forced them to say the truth as to the negotiation of the note. 
They could have told what the truth was, and as witnesses 
on such an issue, they would have been forced to tell. The 
person who is sued in garnishment, by the creditor of his 
creditor, is net, it appears clear to me, in a worse situation than 
that in which he would be, if he were sued in the ordinary 
form, by his creditor himself. But if he were sued in the 
ordinary form by the creditor, himself, that creditor could 
not get a judgment against him at all, unless he confessed a 
judgment to that creditor, or a Jury found a verdict for the 
creditor. Ought not the garnishee’s answer, then, on which 
a judgment is to be entered up against him, to be of the na-- 
ture of a confession of judgment? I think it ought. 
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No. 93.—ABner P. Powers, plaintiffin error, vs. THE CEN- 
TRAL BANK, defendant in error. 


[1.] An Attorney who has collected money for the Central Bank, to whom 
the State of Georgia is indebted for fees, has a right to retain, in his hands, 
money sufficient to satisfy his claim ; and on a motion made on the part of 
the Central Bank, to attach the Attorney for his failure to pay over the 
money so collected, he will be permitted to show that the State is indebted 
to him for professional services ; and if this be shown, the same should be 
allowed as a credit or set-off against the demand upon which he is ruled. 


Rule, in Bibb Superior Court. Decided by Judge HarvE- 
MAN, May Term, 1855. 


The following statement of facts in this case, was agreed 
upon and submitted by the parties: 

The Central Bank ruled Powers for $534,%%, collected by 
him as Attorney for the bank, which he admitted in his hands. 
To this rule, he pleaded and claimed a set-off of $300, with 
interest from October, 1843, due him by the State for profes- 
sional services, which sum had been audited and liquidated. 
In the event the Court should hold that he was not entitled 
to interest, then he claimed that the set-off should be allowed 
to take effect at the time he collected and received the money 
for the bank, to wit: in 1852. 

The Court decided that the debts not being mutual, the 
set-off or deduction coufd not be allowed. 

To which decision of the Court, Counsel for Powers ex- 
cepted. 


Wuir Lez, for plaintiff in error. 


Kenan, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] We are not prepared to hold that the judgment be- 
low can be sustained upon the ground, that the claim of the 
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plaintiff in error was against the State, while the rule against 
him was for money collected for the Central Bank. ‘The as- 
sets of the Bank having been transferred to the Treasury of 
the State, and consolidated with the public funds of the Go- 
vernment, out of which this debt, if due, Judge Powrrs should 
properly be paid, (Cobb's Digest, 115,) the objection, as to the 
want of mutuality between the parties, can hardly be main- 
tained. 

' We supposed, though not without doubt, (Judge Srarnzs 
reserving the right to dissent upon further examination of 
the authorities,) that the judgment was technically right up- 
on another ground, namely : that an individual could not in- 
directly recover from the State a substantive, independent 
‘claim by way of set-off, any more than he could directly re- 
cover a debt due from the State by bringing a suit against 
her. We found the doctrine so laid down in Bouvier, (2 Vol- 
ume, Title Set-off,) citing 9 Peters, 319. 4 Dallas, 303. 9 
Cranch, 218, and Paine’s C. C. Reports, 156,tosustainit. Be- 
ing unable torefer to any of these cases, and the principle, itself, 
seeming to be reasonable, especially under our law of set-off, 
which allows a balance to be recovered by the defendant, we 
affirmed the judgment of the Circuit Court. 

Candor constrains me to say, that upon a full examination 
in my office of the books, I am satisfied the weight of authori- 
ty isthe other way. The Commonwealth against Matlack, (in 
4th Dallas,) fully sustains the position. It-is inferentially 
maintained, perhaps, in the case of The United States vs, 
Jacob Barker, in Paine’s Reports. The case of The United 
States against Giles and others, (9 Cranch,) stands thus: 
The third section of the Act of Congress, passed 1797, pro- 
vides, that where a suit shall be instituted against any per- 
son indebted to the United States, the Court shall grant judg- 
ment atthe return term, on motion, unless the defendant shall, 
in open Court, make oath or affirmation, that he is equitably 
entitled to credits which had been, previous to the commence- 
ment of the suit, submitted to the consideration of the ac- 
counting officers of the Treasury, and rejected, specifying 
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each particular claim so rejected in the affidavit. The next 
section declares, that in suits between the United States 
and individuals, no claim for a credit shall be admitted upon 
trial but such as shall appear to have been submitted to the 
accounting officers of the Treasury for their examination, and 
by them disallowed, unless it shall appear that the defendant, 
at the time of trial, is in possession of vouchers not before in 
his power to procure, and that he was prevented from ex- 
hibiting a claim for such credit by absence from the United 
States, or by someunavoidable accident. (See United States’ 
Statutes at large, 1 volume.) 

Now, under this law, the Supreme Court held, in Giles’ 
case, that no debtor of the United States could, at the trial, 
set off a claim for a debt due to him by the United States, 
unless such claim shall have been submitted to the account- 
ing officers of the Treasury and by them rejected, except in 
the cases provided for in the Statute. Thus leaving, as it will 
be perceived, the general principle untouched. 

The case of The United States vs. Roberson, (9 Peters) de- 
cided only that a claim for unliquidated damages could not be 
pleaded as a set-off by an individual against the Government, 
no more than it could in an action between individuals; and 
further, that the defendant could not plead as a set-off, a 
claim against the Government assigned to him by a third per- 
son. But the Court, in that case, say, that “when a defen- 
dant has in his own right an equitable claim against the Go- 
vernment for services rendered, or otherwise, and which , has 
been presented to the proper accounting officer of the Govern- 
ment, who has refused to allow it, he may set up the claim as 
a credit in a suit brought against him for any balance of 
money claimed to be due by the Government.” 

So much for the precedents cited by Bouvier. 

The United States vs. Macdaniel, (7 Peters 1) was an ac- 
tion of assumpsit brought by the Government to recover from 
the defendant the exact sum which, in Equity, it was admit- 
ted he was entitled to receive, for valuable services rendered 
to the public, in a subordinate capacity, under the express 
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sanction of the head of the Navy Department. This sum of 
money happened to be in the hands of the defendant; and 
the question was, whether he should, under the circumstances, 
be required to surrender it to the Government, and then pe- 
tition Congress upon the subject. And the Court say, “a 
simple statement of the case would seem torender proper a 
very different course.” 

But whatever doubts may have previously existed upon the 
subject, they seem to have been removed by the opinion of 
the Supreme Court, in the case of The United States against 
Witkins, reported in 6 Wheaton, 1. Inthat case the Court, 
speaking of the discounts allowed by the Act of 1797, (the 
provisions of which I have already quoted,) in suits brought 
by the United States, says: “‘there being no limitation to 
the nature and origin of the claim for a credit whith may be 
set up in the suit, we think it a reasonable construction of 
the Act, that it intended to allow the defendant the full bene- 
fit, at the trial, of any credit, whether arising out of the par- 
ticular transaction for which he was-sued or out of any dis- 
tinct and independent transaction which would constitute a 
legal or equitable set-off, in whole or in part, of the debt sued for 
by the United States. The object of the Act'of 1797, seems 
to be to liquidate and adjust all accounts between the parties, 
and to require a judgment for such sum only as ‘the defen- 
dant, in equity and justice, should be proved to owe-to the 
United States. . The defendant, therefore, may well claim a 
‘credit for the sums due him, even if they had grown out of 
distinct and independent trénsactions, for he is legally, as well 
as equitably, entitled to them.”’ 

It may be* alleged that this decision was controlled, in 
some manner, by the Act of Congress which it expounds. 
But by examining the Act, it will be perceived that it gives 
no right, whatever, to. plead a set-off, or use any discount, 
but regulates and restrains a right as already existing. The 
words of the law are not, that in sucha suit, the defendant 
shall be allowed to plead a legal or equitable set-off, or to 

_give the same in evidence; but that the cause shall be tried, 
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unless the defendant shall make oath “that he is equitably 
entitled to credits,” &c; and that “no claim for a credit 
shall be admitted on trial, but such as shall appear to have 
been presented to the accounting officers of the Treasury,” 
&e. 

These words, we repeat, apparently give no right, whatever, 
but recognize a pre-existing right ; and if it was a pre-exist- 
ing right, it existed in other cases as well as in those contem- 
plated by the Statute. And hence, the importance and ap- 
plicability of all the cases which are cited from the Supreme 
Court Reports, notwithstanding they seem to turn more or 
less upon the Act of 1797. 

But not to overlade this opinion with authority, I propose 
to refer to one more case, which covers the exact point, and 
is similar, in all of its features, to the case at bar, to-wit: 
The United States vs. Mann, reported in 2 Brockenbrough, 
1. 

This was a motion, on the part of the United States, to 
commit William Mann, late Deputy Marshal of the district, 
on an attachment for not paying over a sum of money levied 
by him on an execution issued from the Circuit Court, on a 
judgment obtained by the United States; and a motion, on 
the part of the said Mann, to discharge the said attachment, 
because the United States were indebted to him in a larger 
sum, for fees due to him as Deputy Marshal; which fees the 
Treasury Department had refused to pay. And Chief Jus- 
tice Marshall held, that an officer of the United States, who 
has levied a sum of money on an execution, in favor of the 
United States, to whom the United States are indebted for 
fees of office, in a sum greater than the amount 6f the execu- 
tion, has a right to retain it by way of set-off; and on a mo- 
tion made on the part of the United States to commit the of- 
ficer for failure to pay over the money so levied, he will be 
permitted to show that the United States are indebted to him; 
and if this be shown, it is a sufficient cause why he should not 
be attached. 

The Chief Justice says: “The United States have not re- 
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quired their officers to labor for the Government gratuitously. 
The law acknowledges the obligation of the U. States to pay 
for services rendered in common with all others, for whom 
the same services may be rendered. The United States, it is 
true, are not subject to those coercive measures which may 
be employed against an individual; but the duty is the same, 
and the theory of the law is, that this duty will be respected. 
* * * On what pretext can the claim of the officer on the 
Government be rejected? The clearest principles of Law and 
Equity require that it should not be rejected; and if a Court 
be permitted to take jurisdiction of the subject, it cannot be 
disregarded, without disregarding, also, the soundest princi- 
ples of law. The argument is the stronger, if the creditor, 
from any cause, cannot be coerced to pay the demand.” 

If we might presume so far, we would respectfully recom- 
mend the passage of a law, by our State Legislature, substan- 
tially the same as the Act of Congress of 1797, expressly al- 
lowing to defendants, when sued by the State, the privilege 
of pleading, by way of set-off or discount, any demand, legal 
or equitable, which they might have or hold in their own 
right, against the State, provided no judgment be rendered 
for any excess which might be found in favor of the defend- 
ant; or if found, that it do not operate as a lien on the public 
property, but only as record evidence of the indebtedness of 
the State for that balance. 


Notre.—Since writing out this opinion, application was made, by Counsel 
for the plaintiff in error, for the Court to review and reverse its own judg- 
ment; which was refused, upon the ground that the Constitution was imper- 
ative, that a final judgment should be rendered at the first term to which the 
cause was returnable, unless prevented by Providential cause. 

The Attorney of the State then requested that the general doctrine enuncia- 
ted in this opinion, might be modified by reference to the particular facts of 
this case. 

After a careful examination of the facts set forth in the bill of exceptions, 
I am left in some doubt and uncertainty as to the truth of the matter. There 
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seems to have been some conflict of action between the officers of the Gov- 
ernment, respecting this claim. Had it been passed upon by the Legislature,. 
or by the Governor, the law having clothed him with the power of employing 
Counsel and paying their fees, there would be an end of the business; and 
the judiciary, in such case, would not assume to exercise jurisdiction in the 
premises. But the question is, has this been done? 

My conclusion is, that this is a case for legislative rather than setae, 
inquiry and determination. 





No, 94.—Smiru L. Terrevt, plaintiff in error, vs. A. B. 
GopDARD, defendant in error. 


[1.] As a general rule, each partner has an equal right to the possession of 
the copartnership effects. And if, upon a dissolution, they cannot agree as 
to the disposition of them, and one keeps, or endeavors to keep, the others 
from the possession or application of the same, a Court of Equity may ap- 
point a receiver to collect and apply these effects. 


[2.] But where the complainant does “hot clearly show that the defendant, 
his partner, is disposing of the effects contrary to his expressed wishes, or 
that he (the complainant) has offered to take any part in the disposition of 
the same, and that he has been opposed by the defendant ; and where the 
defendant alleges the contrary of all this in his answer, without further 
proof, a Court of Equity should not appoint a receiver and take such ef- 
fects from the control and disposition of the defendant. 


In Equity, in Bibb Superior Court. Tried before Judge 
Powers, May Term, 1855. 


This bill was filed by William A. B. Goddard against Smith 
L. Terrell. The bill alleged, that on the 1st day of March, 
1854, the parties entered into a co-partnership for carrying 
on a grocery eating establishment and billiard saloon, in the 
City of Macon; that complainant advanced $500 in cash; 
the defendant was to give his personal attention to the busi- 
ness, and receive one half of the profits, after complainant 
was re-imbursed the money he advanced; that certain arti- 
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cles, implements and utensils, such as the counter, cooking 
and eating apparatus, purchased with the separate means of 
complainant, should not be regarded as part of the joint con- 
cern; that complainant bought out a stock of goods and other 
effects used in a like business, from one John Barclay, amount- 
ing to somé $2500—of which he paid, in cash, $500, and 
gave his notes, indorsed by Griffin McDonald, for the 
balance—one of which notes, for $771;4%,, was paid off by 
McDonald, and which has not yet been paid off by complain- 
ant or the firm; that goods, to the amount of $20.000, had 
been bought and sold by the concern, at @ profit of 25 per 
cent.; that a large sum had been realized from the billiard 
saloon and eating establishment; that at the time of the dis- 
solution of the partnership, all the books, accounts, notes, 
&c. went out of possession of the complainant, into the hands 
of defendant; and henee, -he cannot annex a full schedule of 
sales and profits, &. 

The bill further charges, that complainant left the State in 
January, 1855, the stock and materials on hand being worth 
about $10.000, and notes, accounts, &c. amounting to some 
$5.000. 

That on the 29th day of January, 1855, and soon after 
complainant left the State, the defendant, pretending that 
they had agreed to dissolve the partnership, published a no- 
tice to that effect, and-seld and conveyed the stock of goods, 
&c. including the fixtures and articles belonging to the com- 
plainantindividually ; that there are debts outstanding against 
the firm, amounting to some $5.000; that the defendant 
made the assignment for his own benefit, and in fraud of the 
rights of complainant, and did not make any provision for 
the payment of the firm debts; that defendant has the pos- 
session of all the assets of said firm, and is using and appro- 
priating them to his own use, and is insolvent; that he refu- 
sed to pay the debts of the firm, or to render any account of 
the assets to complainant; that in the summer of 1854, 
defendant took with him $1000 to New York, with which to 
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buy goods, but has never accounted with onmploizent con- 
cerning the same. 

The bill prayed that the said Terrell be enjoined from 
further using the partnership name, in settling the affairs of 
the firm; that a receiver be appointed to take charge of the 
assets, pay off the debts of the firm, refund to complainant 
the sum advanced by him before the defendant be allowed any 
thing as profits of the said partnership. 

On the 22d day of March, 1855, Judge Powers granted 
the injunction prayed for in the bill, and appointed Griffin 
McDonald receiver. 

The defendant answered the bill—in which he admitted the 
partnership between the parties ; that complainant bought the 
stock of goods, &c. of Barclay, for about $2000, paying $800 
in cash, and giving his individual notes, with McDonald as 
indorser, for the balance ; that when the first note, about $673, 
fell due, complainant having no money, the same was paid 
with the funds of the firm, and the note was to be held as 
partnership property. Defendant is unable to state the: 
amount of profits realized from the concern. Complainant left 
the State, as charged in the bill, for the reason, that he was 
guilty of a crime involving his life, and that he is now a fu- 
gitive from justice; that complainant took and carried away 
with him various papers. such as invoices, bills and the $771 
note belonging to the firm. The answer charges that the 
firm is insolvent, by some $1000 or $1500; defendant de- 
nies that he is appropriating the assets of the firm to his in- 
dividual use ; that after the commission of the act or crime al- 
luded to by the complainant, the defendant sold out the stock of 
goods, &c. to Henry L. Ells, for $2000, for the benefit of the 
firm, to which course he was advised by the complainant. The 
answer denies that complainant had or owned any fixtures or 
articles in the said establishment, in his individual right. 
The defendant carried with him to New York about $900, 
which was expended for goods for said concern, and in pay- 
ment of debts against the firm; the answer charges that 
complainant had used a large amount of the, funds of the. 
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concern, without accounting for the same. The answer 
charges that McDonald is a debtor instead of a creditor of 
complainant, and that they are combining and confederating 
to defraud the ‘creditors of the firm. 

Defendant prayed that the injunction might be dissolved, 
and the appointment of a receiver be annulled. 

Upon the coming in of the answer, Counsel for the defend- 
ant moved the Court to dissolve the injunction and to annul 
the appointment of a receiver. The Court over-ruled the 
motion, and appointed a new receiver in the place of Griffin 
McDonald, upon the ground that he was an interested party, 
and defendant excepted. 


Por, Grier & Pos, for plaintiff in error. 
Lanier & ANDERSON, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] We recognize the general rule, that each partner has 
‘an equal. right to the possession of the partnership effects. 
And that if, upon a dissolution, they cannot agree as to the 
disposition of the same, and one of the partners keeps, or en- 
deavors to keep, the other or others from the possession or 
-application of these effects, a Court of Equity, upon bill filed, 
may appoint a receiver for the purpose of collecting unsettled 
‘accounts, and applying such effects. 

[2.] But we think that the case made before us does not 
fall within this rule. The complainant does not even show, 
by his bill, that Terrell, the defendant in the Court below, is 
disposing of the effects of the firm, in opposition to hig ex- 
pressed wishes or views, or that by himself, agent or attor- 
ney, he has proposed to take part in the collection and appli- 
cation of these effects, and that he has been prevented from 
so doing by Terrell; or that Terrell has offered opposition to 
him in any manner. And the answer of Terrell denies that 


he is proceeding against the rights, or contrary to the inter- 
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ests, of the complainant, or that the latter has “made any de- 
mand upon him for any of the property of the firm, or his in- 
dividual property.” 

Under these circumstances, and without other proof of mis- 
management by Terrell, or refusal, on his part, to allow the 
joint action of his partner, in receiving and disposing of the 
effects of this partnership, we do not see by what right a 
Court can proceed to take these effects from Terrell, and de- 
prive him of all control inthe winding up of his business; 
and therefore, we reverse the judgment of the Court on this 


ground. 





No. 95.—Joun A. LAVENDER et al. plaintiffs in error, vs. 
Wim J. Tuomas et al. defendants in error. 


{1.] Mortgages are not, within the Act of 1818, to prevent assignments, by 
debtors unable to pay all their debts, to some creditors in preference to 
others. 

[{2.] It is not unlawful for a debtor, who is unable to pay all his debts, to 
replace a note for more than thirty dollars, given for one of the debts, 
with notes for less than thirty dollars, although the effect may be to put the 
debt secured by that note ahead of the other debts. 

[3.] A bill which seeks to have applied to the payment of the plaintiff’s 
demand, exclusively, a fund in which all of the defendants have an inter- 
est, is not multifarious. 

i[4.] A bill prayed among other things, that a contract should be specifically 
performed: Held, that the parties to the contract were proper parties to 
the bill. 

{5.] There are cases in which a person may, in Equity, be sued out of the 
county of his residence, as cases in which, otherwise, no decree at all 
could be rendered. 


In Equity, in Houston Superior Court. Tried before 
Judge Powers, May Term, 1855. 
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The bill alleges— 
1. That, on the 17th Feb. 1852, Wm. J. Thomas and John 
A. Lavender purchased, jointly, of Reuben H. Slappey and 
Littleberry Mulkey, five acres of land in the 8th district, 
part of No. 92, except the right of way for rail road. 

2. A steam mill was then in operation on the five acres; 
‘price $2.700 in cash; but taken by Slappey ; a note held by 
Lavender, on A. B. Dulin due Ist Jan. 1853, for $1.500, 
‘without any words of negotiability. 

3. The note was endorsed by Thomas and Lavender, ag 
guarantor, though it was to be Luvender’s part of the purchase 
money. 

4, Thomas and Lavender then executed joint notes to Sla 
pey and Mulkey, for $1.370 93, due 1st Jan. 1858, includi 
interest on payment for mill. Thomas signed first, individu- 
ally, and then Lavender. 

5. That for this consideration Slappey and Mulkey executed 
their deed, with certain timber privileges to Thomas and 
Lavender. 

6. That immediately after said purchase, and before work 
with the mill, Thomas and Lavender took in Daniel. -W. 
Visscher as an equal partner. 

7. That in five or six weeks after the first purchase, 
Thomas bought out the entire interest of Lavender, but took 
no deed from him—Thomas paying two hundred dollars in 
lumber, and assuming the payment of the $1.500 note. of 
Dulin, and the $1.370 93 note, made by Thomas and Lav- 
ender to Slappey and Mulkey; Lavender, in the mean time, 
abandoning all control of the mill. 

8. That during all this time, the title papers to the pro- 
perty remained in the possession of Thomas. 

9. That after the purchase of Lavender’s interest, Thomas 
had sole possession and control of the lot and mill, with the 
timber privileges; and made a contract with the rail road 
company to furnish stringers and cross-ties from Fort Val- 
ley to Flint River, ten miles; worth $6 or $8000 gross. 
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10. That Thomas then purchased of F. H. Cheever, all the 
saw timber on lot No. 69, and west half of lot No. 59, in the 
8th district, and took a deed therefor. | 

11. That Thomas also purchased of Cheever, timber of 
the same kind on 200 other acres of land, the deed to which 
has been lost or mislaid. 

12. That the purchase from Lavender, and of the timber from 
others, was for the joint use and benefit of Thomas and Visscher, 
who remained in quiet and excluisve possession, with the con- 
sent of Lavender, until Sept. 1, 1852, when Thomas, for 
himself and Visscher, re-sold to Lavender all his former inter- 
est in the five acres, except the right of way. The timber 
and grist-mill, which had been since added, were included in 
the re-sale to Lavender, upon the understanding between 
‘Thomas and Lavender, as follows: 

First. That Lavender was to protect and save, harmless, 
Thomas on the Dulin note guaranty, and on the joint note 
to Slappey and Mulkey ; ; both given for the five acre lot and 
mill. 

Second. That Lavender was to have the contract with the 
rail road for stringers and ties. 

Third. That Thomas was to continue to hold the titles to 
the property, as an equitable surety for the payment, by Lav- 
ender, of the two notes for $1.500 and $1.370 98. 

Fourth. That when Lavender paid’ off these two large 
notes, and also $450, which Thomas had paid for the grist- 
mill and timber privileges, then Thomas was to convey to 
Lavender the five acres, the steam saw-mill, the grist-mill, 
and all the timber privileges. 

18. That immediately after this bargain with Lavender, 
he took possession of all the property and used it, realizing 
on the rail road contract $3.000 or other large sum, besides 
‘$1.000 worth of lumber sold to other persons. 

14. That Lavender continued to possess and use the mills 
and other property as his own, until May or June, 1858, when 
both mills were burned down from the carelessness of Libis 
his agents or servants. 
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15. That the burning of the mills changed the situation 
of the premises, and rendered the balance of the property of 
but little value. 

16. That other dealings had taken place between Thomas 
and Lavender, when, on January 25, 1853, Lavender executed 
his note to Thomas for Six Hundred and Fifty Dollars, due 
one day after date. 

17. That Thomas had tendered to Lavender, a convey- 
ance for all the mill property and timber privileges, if Laven- 
der would take up or discharge Thomas from the notes for 
$1,500, and $1.370 93, which he, Lavender, has. wholly failed 
to do. 

18. That, .by process of law, and for his own safety, 
Thomas has been compelled to pay off the $1.370 93 note. 

19. That Thomas and Visscher are ready and willing, and 
offer to convey said 5 acres and the timber, upon Lavender’s 
re-imbursing the payments on said notes. 

20.. That after the burning ofthe mills, Lavender recog- 
nized and claimed the land, mills and timber. 

21. That in June, 1853, he was about to remove himself, 
family and property, beyond the State of Georgia, when 
Thomas, having previously paid off both the large notes, sued 
out bail process against Lavender on the $1.500 note, and al- 
so on other demands, under which process Lavender was com- 
mitted to Crawford jail. 

22. That about the time of said bail proceeding, Thomas 
sued out attachments against the property of Lavender, which 
were dismissed for irregularity. 

23. That previous to suing out said bail process and at- 
tachment, Lavender had caused a considerable portion of pro- 
perty that he claimed, and had in possession, to be removed 
to Texas, so that when said process issued, he had no proper- 
ty in Georgia, within the knowledge of Thomas, exeept thed 
acres of land, the remains of the mill after burning, one, ne- 
gro man, the mill-carts, wagons, &c. horse and buggy, of not 
much value, and a large two-story house, and the lots there- 
to attached, in Fort Valley, whereon Thomas now resides... 
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24. That Thomas, by said attachment, pursued and 
brought back a negro man, Joe, as the property of Lavender. 
25. That two fi. fas. from Houston Superior Court, April 
Term, 1853, in favor of R. H. Slappey vs. Lavender, were- 
levied on the house and lot in Fort Valley, which was sold 
under the levy, on the first Tuesday in November, 1853, by 
the Sheriff, for $1.580; andafter Slappey’s fi. fas. were paid, 
or partially paid, James A. Miller’s note was taken, he being 
the purchaser of the house and lot, and the money impounded 
by order of the Court. 

26. That while Lavender was in jail for debt, he “ fraudu- 
lently, and with intent to cheat, delay and hinder, and avoid the. 
payment of Thomas’ debt, and for no other purpose whatso- 
ever,” made to Peter Hindsman eighty odd notes, within the 
jurisdiction of a Justice of the Peace; and also executed to 
Hindsman a mortgage on said house and lot in Fort Valley, 
to secure the payment of said smaller notes. 

27. That Lavender caused himself to be sued in a Justice’s 
Court of Crawford County upon said small notes, and judg- 
ments rendered against him for between twenty-three and 
twenty-five hundred dollars. 

28. That while so in prison, Lavender executed to Harri- 
son J. Sargeant, a mortgage upon ox-carts, mill-carts, and a 
large quantity of sawed rail road lumber and other articles. 

29. That the note on J. A. Miller for $1.580, is a fund in 
Court, subject to the bona fide creditors of Lavender, of which 
Thomas is one. 

30. That the debt to Hindsman is not bona fide, real or 
substantial, but was made:or pretended to be created after 
the arrest of Lavender and while he was in prison, for the. 
“express purpose of covering up, concealing, cloaking and 
screening the said house and lot in Fort Valley” from the 
debt of Thomas, for which Lavender was imprisoned. 

31. That if the debt to Hindsman ever had any real bona 
fide existence, it was in a large note or notes above the juris- 
diction of a Justice of the Peace; and that after the impris- 
onment of Lavender, he and Hindsman, “ for the express ob- 














DEGATUR, AUGUST TERM, 1855. 678- 


Lavender et al. vs. Thomas ‘ef ai. 








ject, purpose and deliberate intent,to cover up and conceal all 
the_property of the said Lavender from‘ orator Thomas’ laim,. 
combined together to cheat and defraud vrator Thomas, and 
for that purpose split up and severed the said forge note or 
notes,’ and then gave the mortgage. 

32. That combining to defraud Thomas, suits ces been: 
brought, judgments and: executions obtained on the small: 
notes, which no doubt will pretend to claim the fund in Court 
from the sale of the house and lot. 

33. That while in prison, Lavender executed ne notes 
to A. D. Kendrick for a previously existing debt, for a sum 
from $80 to $140, which notes, given to create a fraudulent 
advantage to Kendrick, to the prejudice of Thomas, haye 
been sued to:judgment. 

34. That when Lavender was preparing to abscond, sundry 
attachments in a Justice’s Court were levied on articles of 
property which had before been mortgaged for a pretended 
debt to H. G. Sargeant, which property was brought to sale: 
by a Constable, in Sept..1853, when Sargeant attended with 
a mortgage fi. fa. issued that morning, and gave notice to- 
bidders that they would buy a law-suit. ‘ By. this threat he 
purchased in most of the articles, including some 50 or 60,- 
000 feet.of rail road lumber, stringers and cross-ties, at the: 
greatly inadequate price of 50 cents per hundred, when the 
same was worth from 87} cents to $1 per hundred feet, say- 
ing that he was buying said articles of property for the ben- 
efit of Lavender. 

35. That Lavender afterwards, by the consent of Sargeant, 
disposed of said lumber and other property. The mortgage 
fi. fa. was for between $1000 and $1200, foreclosed in the 
Inferior Court of Crawford County. 

36. That Samuel F. Dickinson obtained judgment against 
Lavender at July Term, 1853, of Houston Inferior Court, for 
between $700 and $900. His fi. fa. was levied on a negro 
man, Joe, which Thomas had brought back, on Lavender’s 
flight beyond Flint river, under his attachment; and the 
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negro has been sold for $800, under Dickinson’s fi fa. and 
the money is now held up’in the Sheriff’s hands in Houston 
County. my 

_ 8. That Thomas has been at troubléand expense worth 
$400 or $500, in pursuing and bringing back said negro Joe, | 
and but for his diligence the said negro would not have been 
placed within the reach of the Sheriff of Houston Oounty. 
During all which time Dickinson took no aétive steps to se- 
eure himself, but profited by the diligence of Thomas, — 
the Court ought not to allow him to do. 

$8. That after Thomas had attached and race out bail 
process, Carver & Johnson, combining with Lavender, a 
cured a debt due them to be split up into small notes, which 
were sued in Justice’s Court, and judgment and execution 
obtained, on which the fund in Court will be claimed, in fraud 
of the rights of Thomas. 

39. That Hindsman has filed’his bill, returnable to April! 
Term, 1854, of Houston Superior Court, against R. H. Slap- 
pey, J. A. Miller and others, to fix a lien on the money in 
Court, and have it applied to the mortgage or small fi. fas. of | 
Hindsman against Lavender. 

The prayer of the bill is, that all claims, judgments, fi. fas. 
mortgages, and every pretended lien adverse to thé rights of 
Thomas may be set aside; that Sargeant account to Thomas 
for the true value of the mill, property and timber bought in 
by him fraudulently ; that the funds in Court from the sale. 
of the house and lot and from the negro Joe, be held up until 
Thomas can get a decree against Lavender upon his equi- 
ties, and the funds to be paid over to him, &c. &e. 

To this bill the defendants filed a demurrer, upon’ the fol- 
lowing grounds : 

1. Because there is no equity in the bill. 

2. Because complainants had an adequate Law remedy. 

8. Because the bill is multifarious. 

4. Because Visscher is improperly made a party. 


5. Because the Court has no jurisdiction over the persons- 
















- 





675 





DECATUR, AUGUST TERM, 1856. 


Lavender et al. vs. Thomas: et.al. 















of the defendants, Hindsman, Sargeant, Dickerson and Car- 
ver & Johnson. 

6. Because there is no equity in the’ allegations touching 
‘the burning of the mills. 

7. Because there is no equity in the allegations axsind 
Cheever and Kendrick. 

8. Because the allegations against Hindsman, are vague, 
uncertain and fishing in their character. 

9. .Because there is no equity in the allegations comin 
the claims of Dickerson or Carver & Johnson, and they are 
improperly made parties. 

After hearing argument, the Court sustained the demurrer 
‘a8 to the defendants, Harrison J.. Sargeant and Samuel F. 
Dickerson, and ordered their.names to be stricken from the 
bill, and over-ruled the demurrer, as to all the other defend. 
-ants, and Counsel for deféndants excepted. 


















Mutter & Hat; Stusss & HI1, for plaintiffs in error, 






ScarBoroueH, for defendants in error. 


By the Court.—Bznwina, J. delivering the opinion. 









[1.] This Court has in two cases decided that the Act of 
1818, to prevent assignments to some creditors in preference 
to others, does: not affect mortgages made to secure a just 
debt. .(Lee and others vs. Brown and others, 7 Ga. R. 276. 
Davis and others vs. Anderson § Bro. 1-Kelly, 176.) To. 
these decisions-I give my assent; but it is not without much 
difficulty that, I do so, There.is certainly, ambiguity in the 
words of the Act. 

The Act being interpreted by these decisions, it follows 
that the mere execution of the mortgage to Hindsman and 
Sergeant by Lavender, as stated in the bill, was not a viola- 
tion of the Act. 

The bill, however, states other objections to these mort- 


Zages. 
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To the mortgage of Hindsman, the objection stated is, that 
the debt secured by the mortgage was not bona fide real or 
substantial, but was made, or pretended to be made, after the 
arrest of Lavender, and while he was in prison, for the “ex- 
press purpose of covering up, concealing, cloaking and screen. 
ing the’ house and lot mortgaged, from the debt of Thomas ; 
“that if the debt to Hindsman ever had any real bona fide 
existence, it was in a large note or notes above the jurisdic- 
tion of a Justice of the Peace; and that after the imprison- 
ment of Lavender, he and Hindsman, for the express object, 
purpose and deliberate intent to cover up and conceal all the 
property of the said Lavender from orator Thomas’ claim, 
combined together to defeat and defraud orator Thomas; and 
for that purpose, split up and severed the said large note or 
notes, and then gave the mortgage.” 

This statement is a very uncertain one. The former part 
.of it, however, the part alleging the non-existence of any real 
debt, has equity in it; and although this part may be in the 
alternative with the latter part, yet, as under the late Act of 
Amendments it is amendable, as a matter of course, ‘we will 
only say that the Court below ought to require it to be amend- 
ed; and ought, if it is not amended, to dismiss the bill, as to 
Hindsman. 

For in the alternate part of the statement, there is, as it 
seems to us, no equity. We are not aware of any law which 
prevents a debtor, unable to pay all his creditors, from “ split- 
ting up” a large debt into small ones, so as to enable the 
holder of that debt to obtain judgment in a Justice’s Court 
sooner than the other creditors who have to sue in the higher 
Courts may be able to obtain judgments on their debts, and 
thereby, to enable that debt to get a preference over these. 
The Act aforesaid, of 1818, is not such a law. That prohib- 
its assignments, and assignments only. Equity does not for- 
bid an insolvent debtor to prefer one of his creditors to 
another. (Stor. Ey. §370.) And then, the Act of 1801, 
amending the Judiciary Acts, as far as they relate to Justi- 
ce’s Courts, gives its express sanction to such a division or 
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“splitting up” of a large debt as shall bring the debt within 
the jurisdiction of a Justice’s Court. 

[2.] The mere fact, then, that Hindsman’s debt was “split 
up,” so as to be brought within the jurisdiction of a Justice's 
Court, was not a fact in which there was, in the opinion of 
this Court, any equity. 

The objections to the other mortgage, that of Lavender to 
Sargeant, it is needless to consider, as the Court sustained the 
demurrer as to Sargeant. 

[3.] This bill was not multifarious. AN the defendants 
had an interest in the fund in the hands of the Sheriff. The 
object of the bill was to get that fund applied to the pay- 
ment of the complainant's debts, in preference to the debts 
of any of the defendants. The manner in which this fand 
was to be applied, was a matter that concerned all of the 
defendants. If so, the bill was not multifarious. Booth 
and@ another vs. Stamper, (10 Ga. R. 116.) 

Visscher was a proper party plaintiff to the bill. One of the 
objects of the bill was to compel Lavender to perform his 
contract of purchase of the mill, &c. Visscher was joint 
owner of the mill, &c. with Thomas when Thomas sold them 
to Lavender. The bill containing a prayer that Lavender, 
the vendee, should perform what was to be done on his side 
of the contract, would have, also, to contain an offer by his 
vendors to perform what was to be done on their side. 
That there might be such an offer, Visscher, who was owner 
of the mills, &c. jointly with Thomas, and’one of the ven- 
dors, had to be a party to the bill. Visscher was a party to 
the contract for the specific performance of which — 
prayed. 

‘Was the Superior Court of Houston County, the Court 
which had jurisdiction of the case? 

The defendants, with the exception of Lavender, resided 
in other counties than Houston, and he resided in Texas. 

The great object of the bill is, to have the fund which is in 
the hands of the Sheriff of Houston applied in a particular 
way. It is true that no subpeena is prayed against the Sher- 
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iff of that county ; but the omission of such a prayer against 
him may have been an inadvertence. A decree is prayed 
against the fund in his hands. At all events, he may still 
be added as a party. 

Considering the bill, then, as if he were a party to it. We 
answer the question, by saying that the Court in Houston 
was the Court which had jurisdiction of this case and of the 
defendants, ‘although most of them resided, not in Houston, 
but in other counties. 

In Gilbert vs. Hardwick, (3 Kelly, 575,) this Court say, 
that “‘Equity cases are not embraced in the term ‘civil cases,’ 
as used in sec. 1, art. 3 of the Constitution.” In Rice vs. 
Tarver, (4 Ga. R. 582;) they re-affirm this. In the cases of 
Jordan vs. Jordan and others, 12 Ga. R. 78, 15 Ga. R. 76; 
16 Ga. R. 446,) there is nothing said by the Court, adverse 
to this position. In the last of these cases-I, for myself, ex- 
press a doubt as to whether the expression, “civil cases,” 
used in the Constitution, does not include Equity cases. I 
still entertain that doubt, but I cannot, upon a doubt, dissent 
from the majority of the Court, supported, as they are, by 
twodecisions of this Court and many decisions, (as I am 
- aware,) of the Superior Courts. 

[5.] Still, although the words, “civil cases’’ may not, as 
used. in the Constitution, include Equity cases, yet, under the 
maxim that Equity follows the Law, Equity cases will gen- 
erally have to be brought in that county only in which the 
defendant resides. There may, however, be Equity cases in 
which. it will be impossible to observe the maxim—as cases in 
which more parties than one are necessary to any decree, and 
those parties, some of whom reside in one county and some 
in another. And this case is such a one; for in this.case no 
decree, disposing of the fund in the hands of the Sheriff, can_ 
be.rendered, unless the case in which it shall be rendered 
shall be such a case as shall bring some one or more of the 
persons interested in the fund out of his county, into the 
county of some other of the persons interested in it. 

That being so, the best county in which to bring this suit, 
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was the county in which the suit was brought. In that coun- 
ty resided the person who had the fund in his hands, and who- 
was Sheriff of the county, and who, as Sheriff of the county, 
held the fund. To require a Sheriff to leave his county to 
answer @ suit, is to require him, for a time, to lay aside his. 
publie¢ as well as liis private business; and that time may hap- 
pen to be one when a Court of his own county is sitting, or 
one which, for some other cause, calls imperiously for his 
presence in his own county. 

The only objection which the bill states to the demand of” 
Carver & Johnson is, that it had been “ split up” into smaller 
demands, that it might be brought within the jurisdiction of 
a Justice’s Court. This, as we have already seen, was not a 
good objection. 

We think, therefore, that the Court should have sustained 
the demurrer, so far as Carver & Johnson were concerned. 
And this disposes of the case.’ 























No. 96.—THue Macon & Western Rai Roan Company, 
plaintiffs in error, vs. James M. Davis, administrator of 
Willis Boon, deceased, defendant in error. . 









[1.] When a plaintiff declares, as executor or administrator upon a cause 
of action arising in the lifetime of his testator or intestate, and makes profert 
of the probate or letters of administration, the defendant cannot, at the 
trial, deny the title of the plaintiff, as executor or administrator, unless 
there be a plea of ne unques executor, or ne unques administrator. 

[2°] Where a plaintiff declares on a cause of action arising in his own 
time, and makes profert of the probate or letters of administration, and the- 
defendant pleads the general issue, such plea does not admit the plaintiff’s 
title as executor or administrator. 

[3.] Where the executor or administrator has been in actual possession of 
the property which is the subject of the suit, it will not be necessary for 

him to give evidence of his title, as executor or administrator, in an action 
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against a ‘wrong-doer ; and in such case, the naming him executor or ad- 
ministrator, in the declaration, may be regarded as mere surplusage. 








[4.] Where, however, the plaintiff declares upon his constructive possession, 
An he must show his title at trial. | 
[5.] The proprietors of rail roads, when running their engines over cross- 
ings, must use reasonable care and diligence, taking into consideration all 
the circumstances of the case; and whether there has been negligence or 
not, depends upon the facts of each particular case, and the question is to 
be decided by the Jury; and, notwithstanding the plaintiff may not be 
without fault, still, if the injury could have been prevented, mn the exercise 
of proper and reasonable precaution on the part of the defendant, and 
was not, the defendant will be liable. ) 


Case, in Bibb Superior Court. Tried before Judge Pow- 
ERS, May Term, 1855. 


This was an action on the case, brought by the defendant 
in error, James M. Davis, as administrator of Willis Boon, 
deceased, against the plaintiff in error, to recover the value 
of a negro man slave, and a rockaway carriagé. 

It appeared in evidence, that on the 14th day of Decem- 
ber, 18—, the engine and cars of the defendant run over and 
killed and destroyed the said slave and carriage, at a public 
crossing over said rail road, at or near Prattsville, in the 
County of Monroe. It further appeared, that. Mrs. Winn, 
who was in the carriage at the time, with her four children, 
saw and heard the train of cars before the carriage reached 
the crossing; and when she got near it, directed the ‘driver 
to stop until the train passed; the driver. refused to stop, 
and attempted to cross before the train. The mules attached 
to the carriage stopped on the rail road track and refused to 
move; and in that situation, they were run over by the en- 
gine. It also appeared in evidence that the engine and train 
were going at full speed when Mrs, Winn saw it approach- 
ing; that it was going an up-grade, and that the carriage 
could have been seen two hundred yards, as it approached 
the crossing. Ifthe driver had obeyed the instructions of 
Mrs. Winn to stop, the injury would not have occurred. 
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Plaintiff failed to prove that he was the administrator of 
Willis Boon, to whom the negro and carriage belonged, though: 
it was alleged and proved that the injury happened after the 
death of the intestate. 

Plaintiff in error filed the following assignment of errors’ 
upon the bill of exceptions: , 

1st. The Court erred in refusing to charge the Jury, that 
the plaintiff could not recover without proving that he was. 
the administrator of Willis Boon, deceased. . 

2d. In instructing the Jury that if the carriage of plaintiff, 
in passing along the highway, was voluntarily stopped, and 
blocked up that portion of the road erossed by the rail road, 
then it was not rightfully on the road. 

8d. In instructing the Jury, “that the conductors and en-: 
gineers are bound to use the utmost skill and diligence to pre- 
vent accidents at crossings ; and if, by their negligence, an. 
injury happens, such mogtignaee is gross and the company 
are liable.” 

4th. In deciding and instructing the Jury, “that in view 
of the great danger attending the running of cars and engines, 
the care and skill in conducting them must be in proportion 
to the danger.” 

5th. In instructing the Jury, that “it is the duty of the 
defendants, when approaching a public crossing, to have the 
engine and train under the control of its managers, so that if 
persons are there, itis possible to stop;-and if, from any 
cause originating in their management, a public crossing is 
approached with an uncontrollable engine and train, the neg- 
ligence is gross, and the company are liable.” 

6th. In instrueting the Jury, “that it was the duty of the 
engineer so to manage and check his engine as to have it un- 
der his control, so that he could stop it and prevent its run-- 
ning against the carriage while on the road; and if, for any 
cause, this was impossible, it was the duty of the defendant 
to prove such impossibility ; and if they have not, they are- 
liable.” 
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. Tth.. The Court erred in failing, altogether, to state ‘the 
evidence of the defendant in summing up the evidence to the 
dury. 

8th. That the instructions of the Court to the Jury, upon 
the skill and diligence necessary to be exercised by the de- 
fendant in the action, are contradictory. 

9th, The Court erred in deciding that the name of Thomas 
Dougherty should be stricken from the Grand Jury list. be- 
fore striking, because he was in the employment of the com- 
pany in their workshop, but not on the road. 

10th. The Court-erred in refusing to allow defendant’s 
Counsel to argue that plaintiff had failed to make out his 
case, because he had failed to prove that he was the adminis- 
trator of Willis Boon. 

11th. The Court erred in instructing the Jury, “that 
greater care was necessary in crossing near a church;” there 
being no evidence that this crossing was near a church. 


Cote; Nisbet, for plaintiffs in error. 


“Wurrtte; 8. T. Barzy, for defendant. 


By the Court.—Lumpxkin, J. delivering the opinion. 


The first exception being waived as to the rejection of the 
Juror, Thomas Dougherty, for cause, and the last, also, as.to 
the failure of the Court to sum up, fully, we proceed to notice 
the remaining assignments of error. 

[1.] As the plaintiff failed to show that he was in the ac- 
tual possession of the property for the injury to which the 
suit was brought, and relies upon constructive possession on-: 
ly, he was bound to prove his title on the trial. Such was: 
the opinion of this Court in Robinson against McDonald, (2. 
Kelly, 116,) and such is the well established doctrine of the 
books upon this subject. 

Where the plaintiff declares, as executor or administrator, 
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upon a cause of action, arising in the time of his testator or 
intestate, and makes profert of the probate or letters of ‘ad- 
ministration, the defendant cannot, at the trial, deny the title 
of the plaintiff as executor or administrator, unless there be a 
plea of ne wnques executor or ne-unques administrator. 


[2.] But where the plaintiff declares on a cause of action 
arising in his own time, and makes profert of the probate or 
letters of administration, and the defendant pleads the gene- 
ral‘issue, such plea did not formerly, nor until the rules adép- 
ted during the reign of [Vth William, admit the plaintiff’s 
title as executor or administrator. 

[3.] Where the executor or administrator has been in the ac- 
tual possession of the property which is the subject of the suit, 
it will not be necessary for him to give evidence of his title, as 
executor or administrator, in an action against a wrong-doer. 
And in such case, the naming himself executor or adminis- 
trator in the declaration, may be regarded as mere surplus- 

gage, 

[4.] However, where the plaintiff declares. upon his _con- 
structive possession, as executor or administrator, he must 
show his title at the trial. | 

These are the general rules deduced from. Mr. Williams 

on Ezecutors and other elementary works upon pleading. 
And inasmuch as Mr. Davis. sued, as the administrator of 
Boon, for damage done to the property in his own time, and 
made profert of his letters, he was bound to make out his case 
‘by exhibiting his authority, there being no proof thatthe pro- 
perty was in his possession at the time the. injury accrued. 
And he was not relieved from this. necessity, because the de- 
fendant’s Counsel omitted to take this point in his. opening 
speech, as it was his duty to have.done, when-the defect, could 
have been readily cured. . We donot.say that. it. might not 
have been done at any time thereafter ;, at any rate, before the 
the Jury retired to consult upon their verdict. 

[5.] But the main question to be considered is, by what 

rule of law shall the rights of this and all other plaintiffs in 
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like cases, and the liability of this and all other rail oan com- 
panies be determined ? 

A great many requests to charge were made of the pre- 
siding Judge by each party, which were given, refused or 
modified according to his opinion of the law, And we avail 
ourselves of this oecasion to suggest, that the practice of ask- 
ing the Court to sub-divide.a simple principle into.innumera- 
ble parts, and to give separate instructions upon each, tends 
greatly to mar the symmetry of the law, as well as to mystify 
and embarrass the case. Here is a question, the whole law 
of which can be stated in a few lines, which is drawn out into 
a dozen or more parcels, covering as many closely written 
manuscript pages. Such a practice does harm: every way ; 

-and instead of giving aid and assistance to the Jury in their 
deliberations, it tends only to make “confusion worse con- 
founded.” 

' We take the doctrine to be this: that the proprietors of 

‘rail roads, whenrunning their engines over crossings, are 
bound to exercise reasonable care and diligence, to prevent 
injury therefrom to travellers and other things on the road, 
‘crossed; and that whether such care and diligence have been 
employed in a particular case, is a question of fact, to be de- 
cided by the Jury, upon all the circumstances. This rule 
commends itself, as well on account of its simplicity \as_ the 
universality of its application, and it is the only one which 
-can be prescribed by the Courts. They have tried in vain to 
be more definite and to classify the degrees of diligence ; but 
the attempt has been abandoned as impracticable. 

It is true, that what will amount to reasonable care and 
diligence at a crossing, in a retired place and on a straight 
line in- an open country, would be considered the grossest 
negligence in turning a curve, especially if at a crossing in 
the neighborhood. of a church or other public place. To 
dash through the town of Griffin at the same speed that 
might be safely. pursued a few miles distant, would exhibit a 
degree of. recklessness: from which even malice might be in- 
ferred, should human life be sacrificed. - The rule of diligence 
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ewill vary, therefore, with the everchanging facts which accom- 
pany and surround each given case; the true test, always to 
‘be applied, bemg—did the defendants use reasonable dili- 
‘gence ; that is, the care and diligence which, taking’ into’ ¢on- 
sideration all the circumstanecs of the case; the exigency 
required and admitted of ? 

When, therefore, the Circuit Judge charged the Jury, that 
‘the company was bound to the “utmost diligence ;” and, 
that to this end the conductors and engineers must hold their 
‘trains in check, so as to be able to stop them: at al/ the cross- 
ings, to avoid collisions, we think he stated the rule too 
strictly. The doctrine of extreme diligence applies to the 
transportation of passengers; and such are the cases read 
-by Col. Bailey; but it does not apply to this class of cases. 

The casualty in which this action originated, occurred on 
‘the 14th day of December, 1851. The Legislature, being then 
in session, passed, forthwith, the following Act, the provi- 
‘sions of which our rail road companies would do well to take 
‘heed to.. The first section déclares— 

“That the several rail road companies in this State shall 
“be required, by the first. day of February next, thereafter, 
“to prepare and put. up, in a substantial manner, sign-boards, 
parallel with the track, and over each and’every public road, 
where the same crosses the rail road track, and sufficiently 
high to allow: the passage under them of any vehicle com- 
monly used upon said roads; and to have painted in large 
‘letters, on each side thereof, “Look out for the oe <—_ 
the whistle blows.” 

The second section enacts: “That each of said companies 
shall cause to be fixed-on the line of their track, and at the 
‘distance of two hundred yards from the centre of each public 
‘road, on each side of said road, a post; and the engineer 
‘shall be required, whenever he ‘shall arrive at either of said 
“posts, to blow the whistle of the engine until the engine ar- 
rives at the public road ; and shall, moreover, be required to 
‘check the speed of said engine, so a8 to enable him to'stop 
-said engine should any person of thing be crossing said: track, 
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on said publie road.’’ (Pamphlet Acts of 1851-’2, p. 108, 
109.) 

And should any company fail or neglect to put up the 
sign-boards and posts required by the first section of the 
Act, the president and directors thereof are.each guilty of..a 
misdemeanor ; and upon indictment. and conviction thereof, 
in the county where such failure occurs, shall each be subject 
to a fine.of not less than five hundred, nor more than one 
thousand dollars; and upon failure of the engineer to comply 
with his duty, as prescribed by the Statute, he is liable to be 
punished by fine or imprisonment, or both, at the discretion 
of the Court; the company also being made liable for the 
payment of the fine. (Jb.). 

Of course this law does not apply to the present case. _ It 
may be well to observe, however, that all the roads in this 
State will be bound to comply, at their peril, with the-posi- 
tive regulations prescribed by this Act; and failing to do go, 
they must take the consequences, both civilly and criminally. 
It may be further remarked, that on the other hand, even a 
compliance with these regulations will not exempt the com- 
. panies from the obligation of using reasonable care and dili- 
gence.in other respects, when the circumstances rendered it 
both practicable and right to use other precautions. 

But it is insisted, that if the injury in this case resulted, in 
whole or in part, from the misconduct of the. plaintiff’s ser- 
vant, that he cannot recover ; and this seems to have been the 
rule laid down in Butterfield vs. Forrester, (11 Kast. 60,) 
and Luazford vs. Large, {5 Car. ¢ P. 421, 24 #. C. L. R. 
391.) But this doctrine has been modified in later cases ; 
and in Lynch.vs. Nurdin, (1 Adol. Ell. N. S. 29, 41 £. 
C. L. R, 422,).it was held that the defendant was liable in 
an action on the case, though plaintiff was a trespasser, and 
contributed to the mischief by his-own act. { And.this. case 
has been followed in. Robinson vs. Cane, (22. Vermont. R. 
213,), and Birge vs. Gardiner, (19 Conn. 507,) and nume- 
/ rous.other adjudications in this country. We approve of this 
| modification of the principle, and think that it ought to be 
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left to the Jury to say whether, notwithstanding ‘the impru+ 4 
dence of the plaintiff ’s:servant, thé defendants could ‘not; it ; 
the exercise of reasonable diligence, have prevented the col- 

lision. The place of crossing, its propinquity to the church, 

the relative positions of the roads, the. intervening obstrue- 

tions, the time of the day, the weight’ and velocity of the en~ 

gine, the grade of the road—these and every other explana- 

tory fact, should be referred to the Jury; and although it 

may have been rash in the boy to attempt erossing ahead of 

the train, but which he failed to do, probably on account of 

the sudden terror of his team, still, if by reason of an ascend- 

ing grade and other circumstances, it was in the power of 

the engineer to have stopped the train, and prevented the 

mischief, it will be competent for the Jury to make the com- 

pany chargeable. 
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No. 97.—Uztan C. Sampte, administrator, et al. plaintiffs in 
error, vs. Harrier Lirscoms, administratrix, defendant 
in error. 






[1.] Every fact or circumstance serving to elucidate or throw light upon the 
issue being tried, constitutes proper evidence in the case. 

[2.] Administrators or executors, plaintiffs in an action, are bound by their 
admissions in relation to the subject-matter of the suit. If they injure the 
estate by these, they are answerable thereto. But third persons must be 
protected in acting on them, certainly, in all — instituted by the admin- 

istrator or executor. 












Assumpsit, in Troup Superior Court. Tried: before Judge 
Buut, May Term, 1855. 









This was an action of assumpsit, brought by Harriet Lips- 
comb, administratrix of Nathan Lipscomb, against Uziah C. 
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Sample, administrator of Wm. M. Sample, deceased, and 
James A. Sample, on the following note : 








“ By the 25th day of December, 1851, we promise to pay 
Nathan Lipscomb, or bearer, the sum of Three Hundred and 
Thirty-three Dollars and Thirty-three Cents, for the timber 
on five hundred acres of land, to-wit: numbers 52, 51 and’ 
89, lying in the 14th district of originally Carroll, now Heard 
County, it being the last payment for said timber. For val- 
ue received, this $lst December, 1849, 

WILLIAM M. SAMPLE, 
JAMES A. SAMPLE.” 


The defendants, among other things, pleaded, “that.in the 
year 1849, a partnership was formed and entered into by 
Nathan Lipscomb, William M. and James A. Sample, to run 
a steam saw-mill, and that this note sued on was a partner- 
ship transaction; that the partnership affairs had not been 
settled, no account ever having been taken; and further, that 
the said Lipscomb paid this note sued on, into, the partner- 
ship concern, as a.part payment of his one third part of the 
expenses in erecting said mill and running .the same, which 
he agreed and promised to furnish and advance.” 

On the trial, Counsel for plaintiff offered the note in evidence 
and closed his case. | | 

The Counsel for defendant then offered in evidence articles 
of agreement and partnership, for the erection and running 
of a steam saw and grist-mill, between Nathan Lipscomb, 
William M. and James A. Sample, dated the 1st day of No- 
vember, 1849, in which, among other things, it was stipula- 
ted, that the said Lipscomb “agreed that the notes giyen him 
by William M. and James A. Sample, for two thirds of five 
hundred acres of timber, shall be shoved off at or on the best 
terms they can be, and the money is to pay said Lipscomb’s 
one third part of the expenses in the mills; said Lipscomb 
does not bind himself to pay any more money for the erection 
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of said mills than what may be got for the said notes on Wil: 
liam M. and James A. Sample,” &c. 

To the introduction of this paper, Counsel for plaintiff ob- 
jected; and it was submitted to the Court whether, under any 
state of facts involved in the case or presented by the pleas, 
it could be evidence. The Court sustained the objection, and 
Counsel for defendants excepted. ; 

Counsel for defendant then offered to give in evidence the 
admissions and statements of Mrs. Harriet Lipscomb, in sub- 
stance, as follows: “that after the death of Lipscomb, she 
expressed a desire to have the mills completed and to pay her 
part of the expenses; that she would, as administratrix, have 
the note (sued on) appraised, but would account to the de- 
fendants for the note in a general settlement of the mill af 
fairs.” To the admission of this evidence, Counsel for plain-- 
tiff objected. 

The Court sustained the objection, and Counsel for defend- , 
ant excepted; and upon these exceptions errors have, been 
assigned. 


















Brenan, for plaintiff in error. 






B. H. Hr, for defendant in error. 


By the Court.—Srarnus, J. delivering the opinion. 





[1.] It is our opinion, that though, perhaps, it cannot be: 
said accurately that the instrument offered in evidence, and 
ruled out by the Court, served to show in what manner the 
note before the Court was to be paid, as was insisted on by 
the Counsel for the plaintiff in error; yet, that it did serve 
to prove the nature of the partnership, and may have served 
to account for the manner in which the note was given up by 
Lipscomb to the other partners, as was alleged in the plea, 
and to explain how it may have been delivered in payment of 
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his share of expenses, and permitted to remain in the hands 
of W. A. Sample, as a mere partnership memorandum. 

In this point of view, it may serve to elucidate or throw 
light upon the transaction. And we know that every fact or 
circumstance having this effect upon the issue being tried, 
constitutes proper evidence in any case. 

We think that the Court erred, therefore, in rejecting this 
instrument. 

{2.] We are also of opinion, that the Court erred in hold- 
ing that the admissions of the plaintiff, as administratrix, did 
not bind the estate, and was not proper evidence in this case. 

Administrators or executors, plaintiffs in an action, are 
bound by their admissions, in relation to the subject-matter of 
the suit, and they make them at their peril. They may in- 
jure the estate-by making these improvidently ; but the con- 
sequences must be between them and the estate. These ad- 
missions must be acted on by third persons with whom they 
deal, and must be held binding on those who make them, cer- 


tainly, in all suits instituted by them. Hill vs. Buckminster, 
(5 Pick. 391.) | 

Any other rule would most unjustly place every one hav- 
ing dealings with these trustees, entirely at their mercy. 

Let the judgment be reversed. 





No. 98.—Joun W. Murpuy, plaintiff in error, vs. Joun S. 
Winter & Co. defendants in error. 


[®] [2.] A citizen of another State, passing through this, may be sued in 
this, and in any county of this State in which he may happen to be at the 
time when sued. 

[3.] M made a bail affidavit for JS W & Co. in which he stated himself to 
be their agent. They filed their declaration in their own names, by their 
Attorney, and founded it on that affidavit: Held, that this was evidence 
thatthey had authorized M to make the affidavit. 
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Debt and bail, in. Troup Superior Court. Tried before 
Judge Butt, May Term, 1855. 









This was an action of debt and. bail, brought by J. S. Win- 
ter & Co. against John W. Murphy, on a due bill for $800. 

At the trial on the appeal, Counsel for defendant moved 
the Court for a continuance, to allow him to file a plea to the 

jurisdiction of the Court, stating that the defendant resided in, 
the State of Alabama, and was merely passing through Troup 
County when he was sued; that he did not know the reason 
of the absence of the defendant from Court; and that he had 
expected him to be present. The Court refused the continu- 
ance, and Counsel for defendant excepted. 

Counsel for defendant then moved the Court to dismiss the 
bail, on the ground that the affidavit, to hold to bail, had been 
made by one Michaeloffsky, as agent for plaintiffs, he furnish- 
ing no other evidence of his agency for plaintiffs but his own 
declarations in the affidavit ; and stating therein, “that one 
John W. Murphy, who, as deponent is advised and believes, 
is now (when the oath was taken) of the County of Troup, and 
owes plaintiffs the amount sued for, besides interest, which 
said amount is claimed to be due,” &ec. 

The Court over-ruled the motion, and Counsel for defen- 
dant excepted, and upon these exceptions errors have been 

assigned. 

























Bieuay, for plaintiff in error. 






B. H. Hit, for defendants in error. 







By the Court.—Bznnina, J. delivering the opinion. 





Can a citizen of Alabama be sued inthis Staté, as he passes 


through it? 
[1.] Undoubtedly he can. The second of the axioms of 


Huberus, as translated by Story, is: “ that all persons who 
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are found within the limits of a government, whether their re- 
sidence is permanent dr temporary, are to be deemed sub- 
jects thereof.”” (Stor. Conf. Laws, §29, Note 3.) 

[2.] If he is liable to suit in the State, what county is it 
in which the suit is to be brought? That county in which he 
resides at the time when the suit is brought. And a citizen 
of another State, who is merely passing through this, resides, as 
he passes, wherever he is. Let him be sued, therefore, 
wherever he may, he will be sued where he resides, 

- The plaintiff in error, although a citizen of Alabama, was 
passing through the County of Troup, in this State, and 
whilst doing so, he was sued in Troup. He was liable to be 
sued in this State, and in Troup County of this State. 

The plea, then, if it had been put in, would have. been 
worthless. Of course, therefore, the Court was right, in re- 
fusing a continuance, asked for to enable the defendant to 
prove such a plea. 

The motion to dismiss the bail was put upon the ground, 
that the affidavit was made by Michaeloffsky, as agent of the 
plaintiffs, and that there was no evidence to show him to be 
such agent, except his own statement to that effect, in the af- 
fidavit. 7 
There was, however, other evidence. The suit itself was 
that evidence. ‘The suit was the suit of the plaintiffs them- 
selves, by their Attorney at law, and it was founded on the 
bail proceeding. It, therefore, was a thing from which a 
strong inference was to be drawn, that they had authorized 
the bail proceeding. 

[3.] In the face of such an inference, with nothing to re- 
but it, the Court was right in over-ruling the motion to dis- 
miss the bail. 
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No. 99.—SamvueE. A. DuranD, plaintiff in error, vs. THomas 
W. Grimes, defendant in error. 










[1.] It is too late, after the defendant has pleaded to the merits of the action, 
and the cause has been submitted upon the appeal, for the defendant to 
demur to the declaration, upon the ground that the plaintiff, who sues as 
a physician, has not alleged in his writ that he was licensed to practice 
medicine. 











[2.] Plaintiff's books of account, containing the original entries, should be 
produced and proven in the usual way, unless the evidence shows that 
the services were actually rendered for which the action is brought. 





{3.] It is no objection to a charge, that it does not go far enough, provided 
it states the law correctly as far as it goes. 









Assumpsit, in Troup Superior Court. Tried before Judge 


But, May Term, 1855. 















This was an action of assumpsit brought by Dr. Thomas 
W. Grimes against Samuel A. Durand, on an open account 
for sixty-five dollars, for medical services and medicine ren- 
dered and furnished a slave of, the defendant. 

The defendant pleaded the general issue. 

On the trial, Counsel for the defendant excepted to plain- 
tif’’s declaration, on the ground, that “ it contained no alle- 
gation that the plaintiff was legally licensed to practice medi- 
cine at the time the services were rendered ;” the'only allega- 
tion to that point being, .“‘ that the defendant was indebted 
to plaintiff for services and medicines used and‘employed by 
said plaintiff, as a practising physician.” 

The Court over-ruled the exception, and Counsel for de- 
fendant excepted. 

Plaintiff then offered in evidence the answers of several 
witnesses to interrogatories, in substance, “ that they were 
acquainted with Dr. Grimes; had employed him for many 
years as a physician; and that he kept correct books of ac- 
count,” &. ‘To the admission of which, Counsel for defen- 
dant objected, on the ground that the plaintiff must first show 
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‘that he is a licensed physician, or falls within some one of the 
‘exceptions made by the Statutes of Georgia. The Court 
-over-ruled the objection, and Counsel for plaintiff excepted. 

Plaintiff then offered to read the answers of Robert A. 
Ware, in substance, that he had compared the account sued 
on with the book of accounts of Dr. Ware, and found that 
they corresponded; that he was informed by Dr. Ware, him- 
elf, that the book with which he compared the items of ac- 
-count, was his medical account book.” 

Counsel for defendant objected to this testimony. The 
‘Conrt over-ruled the objection, and defendant excepftd. 

Plaintiff then offered in evidence the depositions of Dr. 
Boswell, who testified that the charges made in the account 
sued on, corresponded with the fee bill established by the 
physicians of Columbus. 

Judge Hill sworn, testified that he was acquainted with one 
Thomas W. Grimes many years ago, while a student of medi- 
cine; if plaintiff is the same individual, he is‘a distinguished 
and able physician, and highly honorable man. 

To the admission of which evidence defendant objected. 
The Court over-ruled the objection, and defendant excepted. 

Plaintiff closed, and defendant moved the Court for a non- 
suit, on the grounds—that the plaintiff had not shown that 
he was a licensed phySician, nor that he had a diploma from 
any medical university, nor thet he was within any of the 
exceptions made by the Statutes of Georgia in relation to the 
practice of medicine, and had failed to introduce his books of 
account or any original entries. 

The Court over-ruled the motion, and defendant excepted. 

The defendant then opened his case, and read the evidence 
of Mrs. Sarah’ King, who testified that the girl Irena, to 
whom the medical services was rendered, was, at the time of 
her sickness, in the posséssion of her late husband, in the 
Town ‘of LaGrange, and was used as a house-girl by them ; 
that Dr. Grimes called to see the girl at the request of wit- 
ness. The girl was the property of defendant, and was left 
with Mr, King and witness, without any instructions about 
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calling a physician. Witness did not call Dr. Grimes to the 
girl as the property of the defendant.” 

Plaintiff then introduced Robert J. Morgan, to prove that 
Mrs. King was the mother-in-law of the defendant at the time 
the account was made. ‘l'o which evidence defendant ob- 
jected. The Court over-ruled the objection, and defendant 
excepted. 

Counsel for defendant asked the Court to charge the Jury, 
that it was necessary for the plaintiff to exhibit in evidence: 
a license to practice medicine, or a diploma from some medi- 
cal university, or bring himself within some of the exceptions 
made by the Statutes of Georgia, before he could recover. 

Which charge the Court declined to give; the cause being 
on the appeal, and no plea being filed denying the right of 
the plaintiff to sue in the character of a practising physician, 
in which he did sue. 

To which refusal to charge by the Court, defendant ex- 
cepted; and upon these several exceptions errors have been 
assigned. 

















BicuaM, for plaintiff in error. 






B. H. Hi, for defendant in error. 






By the. Court.—Lumrxin, J. delivering the opinion. 





[1.] One of the grounds of error assigned in this case is, that it 
is not averred in the declaration, neither was it proven, that 
the plaintiff was a licensed physician, and as such, authorized 
to sue for and recover his medical account. 

By reference to the forms in Chitty, it will be found not 
to be necessary to make this allegation. 

The plaintiff declared in his writ, as a physician; and the 
defendant, instead of demurring, pleaded to the merits of the 
action. He is too late to take this exception on the trial 
term of the appeal. 

[2.] It is objected, that the books of Dr. Grimes should 
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have been produced. And as a matter of practice, the de- 
fendant is right. But then, one of the witnesses, Mrs. King, 
proved the actual rendition of the services. And this is bet- 
ter than the books. 

[3.] The Judge’s charge is excepted to, because he did not 
instruct the Jury that they should find that King was insol- 
vent, before Grimes could go against Durand. But this com- 
plaint proceeds upon the idea, that King was the hirer of the 
slave; the proof did not warrant this assumption. But sup- 
pose it did, Counsel should have called the attention of the 
Court to this point. The charge was right, so far as it went. 
It is no ground for a new trial that it did not go far enough. 

We affirm the judgment of the Circuit. Court over-ruling 
the objections to the testimony of Judge Hill and Major Mor- 
gan. And although there may have been some irregularity 
as to the mode of establishing the account, still, as there was 
no motion made for a new trial, and we are entirely satisfied 
with the finding, we shall decline to disturb the judgment. 





No. 100.—Curtis Leary, plaintiff in error, vs. Marta Lea- 
RY, defendant in error. 


[1-] In an action for divorce, brought by a husband against his wife, a ten- 
der and suspicious. solicitude on the part of the wife, when in attendance 
on the sick bed of a gentleman not her husband, may be proven by her 
conduct as well as by her conversation. If such solicitude be manifested 
by conversation, however, the witness should give such conversation, or 
its substance. 

[2.] Though a set of interrogatories be improperly rejected, on account of | 
exceptions taken to a question as leading, yet, if another set be sued out, 
and the evidence desired be submitted to the Jury, and no harm is done by 
the rejection of the first set, this Court will not reverse the judgment. 

[3.] Where amatory letters were written by one, to the wife of another, which 
letters were drawn out by other letters written in the name of his wife, and 
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sent by the husband to the former, without any knowledge,-on the part of 
the wife, that such letters had been written; and where evidence was of- 

fered to show that the person thus duped had proceeded to comply with an 

assignation proposed in one of these letters, and had repaired to the vicini- 

ty of the wife’s residence, but without the knowledge of the wife, and with- 

out seeing her: Held, that these circumstances were not evidence ,against 

the wife, in an action for divorce, brought by the husband, 


[4.] Declarations made by a person suspected of having criminal intercourse 
with the wife of another, that he had had such intercourse, but which were 
not made in the presence of the wife, and in no manner sanctioned by her, 
cannot be admitted as evidence against her. t 


[5.] In an action for divorce brought by a husband, it may be proper for him 
to offer proof to the effect, that he did not know any thing of the report as 
to his wife’s improper intimacy with another man, until some time after it 
had been put into circulation in the neighborhood. 


[6.] So, the fact that the husband had acted promptly in discharging from 
his employment, and sending from his house, the person accused as an ace 
complice with his wife, might be of some signification to show that he had 
not afforded encouragement to such intercourse, but had acted as a prudent 
husband should under the circumstances. , 


[7.] It is error in the Judge to sum up and refer to the facts relied upon by 
one party, to make out his case, and altogether omit any reference to cir- 
cumstances in proof relied upon by the opposite party. 


Divorce, in Houston Superior Court. Tried before Judge 
Worre.t, May Term, 1855. 


This was a libel for divorce, filed by Curtis Leary against 
his wife, Maria Leary. , 

The declaration alleged that the defendant, in the latter 
part of the year 1852, was guilty of adultery with one Sam- 
uel G. Logan. 

The defendant, in her plea, denied the charge of adultery, 
and pleaded condonation on the part of the plaintiff. 

On the trial, plaintiff tendered in evidence the depositions 
of Mrs. Mary Lawson, in substance, “that she was acquainted 
with Samuel G. Logan and Mrs. Leary; and that she had 
observed, that Mrs. Leary manifested an unusual interest and 
sympathy for Logan when he was sick, at the house of Mrs. 
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Leary.” To this evidence, defendant objected. The Court 
sustained the objection, and plaintiff excepted. 

Plaintiff then offered in evidence the testimony of Mrs. Ma- 
ry Marchman, taken by interrogatories. 

The following part of the'2nd interrogatory was objected 
to, because it was leading: “Do you or do you not know of 
any letters having been received by your father from Logan, 
who lived at Leary’s in 1852, at any time since he left the 
employment of Leary; ifso, did or did you not read that 
letter or letters? And if you read it or them, please to say 
where ‘that letter is or those letters are; if destroyed, please 
state the contents—why destroyed—was or was not the names 
of Mrs. Leary and Mr. Leary mentioned in the letter—how 
and in what terms were they mentioned—did or did not the 
letters ever contain any message to Mrs. Leary? [If it did, 
. Was it or not delivered; was or was not the letter read to 
Mrs. Leary; did or did not Mrs. Leary ever request you to 
write a letter for her to said Logan ?”’ 

The Court sustained the objection to the interrogatory and 
excluded the answer, and plaintiff excepted. 

Plaintiff. then offered to read in evidence the depositions of 
Ichabod H. Albertson. To the interrogatories were attached 
two letters purporting to be written by Samuel G. Logan to 
Mrs. Leary, one dated “Starkville, June 2d, 1853; the 
other dated Starkville, Sept. 30th, 1853.’ These letters were 
written in reply to letters received by Logan, purporting to. 
have been written by Mrs. Leary. They were full of amatory 
expressions, and designated places at which he requested 
Mrs. Leary to meet him, Xe. 

The evidence of the witness went to show that the letters 
of Logan were written in reply to letters written and address- 
ed to him (Logan) by Mr. Leary, in the name of his wife. 
The witness also states that he was at the house of Mr. Leary 
on the night of October 8th, 1853, the night named in the 
first letter of Logan to Mrs. Leary, as the time when he re- 
quested her to meet him privately ; that he was there at the 
request of Leary to help him to watch; that during the night, 
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about 12 o’clock, they discovered some person secreted in the! 
garden ; that some one shot off a gun from inside of the gar- 
den, &. &c. He believes that Samuel G. Logan was there.’ 
The letters received by Mr. Leary from Logan, in reply to 
those written to him in the name of Mrs. Leary, were taken 
from the post-office by the witness, at the request of Mr. Lea- 
ry, and were never seen by Mrs. Leary.”’ 

To this evidence defendant objected. The Court ae 
the objection, and plaintiff excepted. 

The plaintiff then introduced N. J. Sandlin, who testified 
that.“ some time in the fall of 1853, a few days after the 
night of the shooting, Mrs. Leary came to his bed in the house 
of Curtis Leary, and requested him to get up and hear her 
talk to Mr. Leary and persuade him to talk to her; that she 
was not satisfied with the way they were living; that Mr. 
Leary refused to sleep with her; and she complained of it, 
as the nights were cold. Witness got up and went with her; 
she tried to get Mr. Leary to talk the matter over. He said 
it was no use. She asked him to forgive her, and asked if he 
could not forgive her, if she would get down on her knees and 
confess that the charge was true and ask his pardon. He 
said it was too late, and he could not forgive her. She de- 
nied that she was guilty,’ &.&. ~ 

Plaintiff then proposed to prove by Stephen Brown, that 
Mr. Leary did not know of the report of the intimacy. between 
Logan and Mrs. Leary, until some months after it was in cir- 
culation. Objection being made, the Court excluded the ev- 
idence, and plaintiff excepted. 

Plaintiff: then proposed to prove by Thomas Judge, that 
Leary was first told by witness of the report about Logan 
and Mrs. Leary being too intimate, in a quarrel witness and 
Leary had in January, 1853. Which, on motion, was exclu- 
ded by the Court, and plaintiff excepted. 

There was much other testimony offered, and some admit- 
ted, which it is unnecessary here to set forth. 

Among other things, the Court charged the Jury— 

“Tf the proof shows that the defendant is guilty, and that 
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the plaintiff knowing it afterwards, lived with her in the same 
house, under the same roof, that they slept in the same room ; 
that the defendant looked after the domestic matters of the 
family; took care of the children, and attended to their 
wants; sat at the table with the plaintiff, and waited upon 
him; used the plaintiff’s horses and carriage in visiting her 
friends and neighbors; I say, if the proof shows these things, 
or the like, from them, the Jury may infer forgiveness on the 
part of the plaintiff.” 

To which charge of the Court, plaintiff excepted; and upon 
these several exceptions, errors have been assigned. 


GriBson ; WARREN, for plaintiff in error. 
Scarsorouen; Miiier & Hatt, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The first objection is to the decision of the Court below 
in excluding the depositions of Mrs. Lawson. 

This objection was put upon the ground that the testimony 
was irrelevant. And it has been argued that it was so, be- 
cause the conversations between Mrs. Leary and Mr. Logan 
were not given by the witness; and that these are the best 
evidence of any solicitude which may have been manifested. 

It is not denied, we believe, that such solicitude or tender 
interest might be shown in such a case, without proof of any 
conversations whatever, as would serve to indicate more than 
a mere friendly or charitable purpose, in the ministrations of 
a married lady, at the sick bed of a gentleman not her hus- 
band. In our opinion, such suspicious solicitude might be 
evinced, either by what was said by the lady, or by her de- 
meanor, or by both together. If it were, in the opinion of 
the witness, manifested, either in the first or the latter way, 
the conversations should be given if possible. If the witness 
does not recollect the words used, he may give the impression 
left upon his mind, as to the substance and effect. The opin- 
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ion formed by Mrs. Lawson, (the witness in this case,) we 
think, from what she says, rested both on the conversation 
and the conduct of Mrs. Leary. But she states that she does 
not recollect the conversation. She gives, therefore, only the 
result which it and the anxious manner of Mrs. Leary pro- 
‘duced upon her mind. 

It is every day’s practice to receive testimony of emotions, 
as they are manifested by the behavior and bearing of par- 
ties. Fear, apprehension, surprise, anger, anxiety, content, 
satisfaction and dissatisfaction, are thus constantly proven. 
And the experience of all men sanctions the practice. 

We do not wish to be understood as intimating that these 
depositions really do show that a tender solicitude for Mr. 
Logan was manifested by Mrs. Leary. Her conduct, per- 
haps, may be explained by attributing her anxiety and atten- 
tions to her charity and hospitable kindness. But this is for 
the Jury to decide. And we only mean to say that we think 
these depositions should have been, for this purpose; submit- 
ted to them. 

[2.] The point next made was, that the Court erred in 
holding that there was a leading question in a set of inter- 
rogatories addressed to Mrs. Marchman; and consequently, 
excluding them. ; 

We have not examined this interrogatory very closely, but 
we incline to think that the question, as it comes to us in the 
record, is not leading. But this is immaterial, as the testi- 
mony was obtained by another set of interrogatories, was 
submitted to the Jury, and no harm was done by the rejec- 
tion of the first set. 

The Act of the last Legislature regulating the granting of 
new trials, does not affect this view of the subject. We have 
repeatedly decided that that Act applies only to cases where 
a motion for a new trial has been made in the Superior Court. 

[3.] We think the Court ruled rightly in excluding the 
testimony of Ichabod H. Albertson. 

The circumstances stated by him were in no wise connected 
with Mrs. Leary. They were res inter alios acta. And very 
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curious things they were which were acted in the comedy to 
which he testifies. The pen of the humorous dramatist might 
find some useful hints in his story, from which could .be ga- 
thered abundant material for a comedy of the “ Jealous Hus- 
band,” in the retirement of the country. 

By no rule of evidence can the letters spoken of by this 
witness, and exhibited in connection with his testimony, be 
connected with Mrs. Leary. It is impossible to say but that 
the amatory effusions of the duped Mr. Logan, (if it be not 
injustice to call things amatory which remind one so much of 
the ass’s efforts to imitate the lap-dog,) may have been: pro- 
voked by the seducing epistles in which the husband was rep- 
resenting his own wife as being so sweet upon the dupe, and 
by the lock of hair which was‘a part of the contents of one 
of these letters. It is difficult to say how much these things 
may have drawn forth from the amarous swain of his rude 
and salacious demonstrations. It will not do, therefore, to 
carry these last to the account of previous criminal relations 
between him and Mrs. Leary, and to infer from them the 
foregone conclusion which they are offered to demonstrate. 
Besides, testimony of this sort, obtained in this way by a 
husband, can never be regarded as competent evidence, even 
if it did authorize such a conclusion. 

If the letters were not proper evidence; and what trans- 
pired on the night of the 8th of October, as detailed by Al- 
bertson was not evidence, the fact of the witness, Valentine, 
having met Logan about this time, returning from Houston, 
for similar reasons, is not proper evidence. 

[4.] For asimilar reason, too, we think that the declarations 
which, it was said, were made by Logan, as to his having had 
criminal intercourse with Mrs. Leary, were not proper evi- 
dence. She was not present, did not hear them, and 
there is no evidence that they were ever brought to her 
knowledge. And, for anything that the record shows of her 
connection with these declarations, they may be base slan- 
ders. 

It would be a most mischievous rule, indeed, which would 
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admit such statements, unsupported by any recognition of 
their truth on the part of the person whom they accuse. It 
would be to place the reputation of every lady at the mercy 
of any foul-mouthed reprobate, who, casting upon her a lust- 
ful eye, might falsely seek to sully her reputation. 

[5.] As to the statement of Stephen Brown, we are of opin- 
ion that it was not proper evidence, presented as this record 
shows it was. Yet, we think that it was competent for this 
witness to prove, if he could do so, by any circumstances 
within his knowledge, that the plaintiff in error did not know 
anything of the report, as to a suspicious intimacy between 
Logan and his wife, until sometime after it had been put into 
circulation in the neighborhood; thus, to rebut any inference 
to his prejudice which might be denied from his apparent de- 
lay in discharging Logan. 

[6.] We think the exception well taken as to the rejection 
of Thomas Judge’s testimony, to the effect that he had inform- 
ed the plaintiff in error of this report, as to his wife’s intimacy 
with Logan. We are of opinion that this circumstance, 
taken in connection with the discharge of Logan by him, 
and sending him from his house, might be looked to, perhaps, 
as evidence that he had acted promptly, in this behalf, and as a 
' prudent husband should, under the circumstances, after he 
had received this information, and had not afforded encourage- 
ment to such criminal intercourse, if the Jury should find 
that it had existed. 

[7.] Upon the subject of condonation, we think the Court 
erred in his instruction to the Jury, by summing up and 
referring to the facts relied upon by the defendant as showing 
such condonation, and altogether omitting any reference to 
the circumstances which had been relied on, as proving the 
contrary. We have more than once disapproved of this 
mode of charging a Jury. 

Let the judgment be reversed. 
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No. 101.—Davin ArmisteaD, plaintiff in error, vs. THE: 
StTaTE OF Gerard, defendant in error. 


[1.] It is a general rule, that even where an accomplice has been joined in 
the same indictment with the principal, he may still be called as a witness 
before he is convicted. The practice, however, seems to allow this only 
where he who is offered as a witness has been acquitted, or where the de- 
fendants are severally tried. 

[2.] Upon the trial of one of two co-defendants, who are prosecuted for. mur- 
der, when the trial of one only is progressing and the otheris called as a 
witness: Held, that the declarations of the decedent, that the latter “did 
not touch him” in the fight, is not testimony relative to the issue being 
tried. 

[3.] The rules which justify self-defence have been held to extend only to the 
domestic relations of parent and child, husband and wife, and master and 
servant. It would seem, however, that the relation of brother and brother, 
or brother and sister, or sister and sister, in this respect, may be said to 
stand upon the same footing of reason and justice, especially if the person 
assailed is dependent upon the slayer for protection; and such a case, per- 
haps, would fall within the terms of the 16th section of the 4th division of 
the Penal Code. 


Murder, in DeKalb Superior Court. Tried before Judge 
Butt, April Term, 1855. 


A bill of indictment, for murder, was found by the Grand 
Jury of DeKalb County, against. David and George Armi- 
stead, for the killing of James Veal. 

At the April Term, 1855, the cause being called, the de- 
fendants announced themselves ready, when the Solicitor 
General claimed the right to put the defendants upon their 
trial separately, and to say which he would try first. The 
defendants objected. The Court ruled in favor of the So- 
licitor General, and he placed David Armistead upon trial, 
and defendant excepted. The plaintiff having closed his 
case, the defendant offered George Armistead as a witness, to 
prove “that the fight was commenced by the deceased and 
his brother, Wesley Veal; and that the difficulty was entirely 
unexpected by the defendant and witness; that the act was 
done in a sudden heat of passion,” &c. 
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The Court rejected the witness,. and defendant excepted. 

The defendant offered Robert 8. Watters asa witness, to 
prove, by way of rebuttal, “that on thenight of the difficul. 
ty, and shortly after the occurrence, the decessed, James. 
Veal, stated to witness and others, when they were about 
taking ont a warrant against the two Armisteads, that George 
Armistead. did not touch him during the said rnin: and 
refused to take an oath to that effect.” t 

The Court. rejected the testimony, and defendasit excepted.. 

Among other things, the Court. charged the Jury, “that 
before they could acquit the defendant upon the ground that 
he was acting in defence of his brother, they must believe it 
was absolutely to kill the deceased to save his hrother’s. lifey. 
or to prevent the commission of a felony.” 

To which charges the Court excepted. 

The Jury found a verdict of guilty; whereupon, the defen- 
dant moved the Court for a new trial, alleging that the Court 
erred in making the decisions and rulings excepted to. by 
the defendant in the progress of the trial, and upon the further 
ggg 

ist. “Because it appears that Michael A. Steele, who was 
one of the Grand Jurors who found the bill of indictment in 
said case, was not among the Jurors who were empannélled’ 
and sworn at the term of the Court at t which said meer 
was found.” — é; 4 

The defendant filed an affidavit, stating that Me was not ap- 
prised of the fact stated in the foregoing ground fornew trial, 
until after the trial. Cotemporancous with the motion for anew 
trial, the Solicitor General moved the Court to correct the 
minutes of the.Court,.at the term at which the indictment was 
found, so as to make the name ofthe Juror, on the minutes, 
it being recorded there as A. M. Steele, correspond with that 
inserted in the bill of indictment, which was Michael A. 
Steele; which motion the Court allowed, upon any that the 
name of the Juror was Michael A. Steele. 

In his bill of exceptions, the pa. urges, #§ 2 — 

VOL. XviHi-89 *, ia Ls j 














706 SUPREME COURT OF GEORGIA. 





Armistead vs. The State. 





for a new trial, “that Jackson Weaver, one of the Jurors 
who sat upon the ttial of defendant; had, on the day of the 
trial, and before he was selected'as a Juror, stated’ ‘that if 
he was selected as a J uror in the case, that he would hang the- 
defendant and his brother both;’ and that this fact was un- 
known to him or iis Counsel until ‘after the trial of said case, 
and the Court adjourned amet antes 4 after the verdict of the 
Jury was returned.” 

’ This statement was verified by tlie affidavit of the defen- 
dant’ and affidavits of some'two orthree persons, as to the 
statement of the Juror, Weaver. 3 

The Court over-ruled the motion for a new trial, and defen- 
dant excepted. 


Ezzarp; Flory; GARTRELL; CaLHoUwn, for plaintiff. 

~. 5 
Son. Gen. BueckLey; Murpnuy; Hut, for defendant.. 
By the Cowrt,—Starnes, J. delivering the opinion. : 


It has been long the practice, where several are jointly in- 
dicted for an offence which does not require the concurrence 
of two or more to constitute the crime, to allow a severance 
by the defendants, and to permit the Counsel for the prose- 
cution to elect which shall be first put upon trial. I believe 
that the practice is derived from the Common Law. The 
50th section of the 14th division of our Penal Code has been 
considered, in some districts of our State, as amounting to 
no more than an affirmance of this practice. 

A close ériticism of the language of this section, however, 
seems to encourage the conclusion, that something moré than 
this was meant by the words, “any one defendant may be 
tried separately.” This looks very much like a general per- 
mission to the Court, where the purposes of justice may re- 
quire it, to try such defendants separately, whether they 
elect to be so tried or not. But the direction which we give 
this case, as will be seen, makes it unnecessary, iimilty, to 
decide'this point ; and as our opinions are not well settled in 
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regard to.the. same, we will. make no further observation 
upon it. ae ; 

[1.] Itis a general rule, that “ even where the accomplice 
has been joined in the same indictment with the principal, he 
may be still called as a witness before he~is conyieted.”’ 

(Hawk's P. C.,b. 2, c.46, See. 95, 1 Hale, 305.) . It, seems to 
be the practice, however, to allow the testimony of such ae- 
complice, when thus indicted, only where he. who is offered 
a8 a witness, has been acquitted, or where the defendants are 
severally tried. A different rule has’ been deduced. by. the, 
Solicitor General, (and perhaps by the Court below,) where 
two or.more are indicted as principals in the first and second 
degree, from the case of Studstill vs. The State.. (7. Ga. R, 
2.) There the prosecuting officer.seems to’ have taken for 
granted, that a principal in the first degree must be convicted 
before the principal in the second degree can be; and there- 
fore, that upon trial of the latter, it was necessary to intro- 
duce the record of conviction. The Superior, Court, trying 
that case, seems to have adopted that view. without investiga- 
tion ;. arid as no point.was.made to the contrary, when. the 
case came up for-consideration on. other points, this Court 
simply acquiesced in that view of the matter. .. No investiga- 
tion was had thereof, and the observation which was made 
by the. Court, does not amount to an. opinion give en upon an 
issue made. . : 

The correct. rule is that which we now lay down; and the 
‘Court. below, consequently, erred in deciding that George ‘ 
Armistead was not.a proper witness in this. case, for mA. 
brother, whe was being separately tried. 

[2.] We think that there was no error in rejecting the de- 
claration of the decedent, that George Armistead did not 
touch him. If George Armistead had been upon his trial, 
this statement, perhaps, under the circumstances, might. be 
regarded.as part of the res geste. But he was not on trial, 
and the declaration, therefore, was not testimony relevant to 
the issue being tried. 

[8.] The Court below. charged the Jury, that before they 
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gould fiad the defendant not guilty, upon the ground that-he 
was acting in defence of his brother, they must ‘believe that 
it was absolutely necessary to kill the deeedant in order to 
save his brother’s hfe, or w penta ~ pageants of @ 
felony upon him. 

It is unged that error here lies in not giving the prisoner 
the benefit of the 16th section of the 4th division of our 
Penal Code, which, after justifiable homicide has been de- 
fined in previous sections, and such circumstances and in- 
stances as will amount to the same have been given, declares, 
that “all other instances which stand upon the same footing 
6f reason and justice, as those agape shall a justifia- 
ble homicide.” 

The rules which justify self- dotenes, mene been held to ex- 
tend to the relations of parent and child, husband: and wife, 
and master and servant; and te no other domestic relations. 
It would seem, however, that the relations of brother and 
brother, or brother and sister, or sister and sister, in this respect, 
may be said to stand upon the same footing of reason and 

justice, especially if he or she who was‘assailed' was dependent 

upon the slayer for protection. If so, such an assault upon 
a brother or sister as would justify the fears of a reasonable 
person, that the same would result in death, unless:he or she 
took ‘the life of the assailant, would “be his or her juatilios- 
tion in so doing. 

‘These are our views on’ this ‘point..-We would” not, how- 
éver, be understood as reversing the jadgment on this ground, 
48 no poiit was made to the Court’ below, by ‘specially call- 
ing his attention to this view of ‘the subject ; and it is un- 
hécessary to give’ direction to the case upon this pate as 
it goes back upon another ground. 

While on this point I desire to say, ‘that this section of the 
Code which we have’ been considering, | should be cautiously 
applied by the Courts, in my opinion. This Court. has 
found it frequently misapplied by Counsel, in their: fervent 
zeal successfully to defend their clients: It has become 
quite common, indeed, ingeniously to interpose it as a 
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sort of elastic shield which may be broadly spread over al- 
most any homicide. There is great need, thonetine, ‘of such 
eatution.as may prévent its abuse.” 

On the ground a tery the Hedemment | is revered 











No. 102.—Watrer Wapsworra, plaintiff in ertor,” ve. 
JosEPH THOMPSON, administrator of the estate of M. W. 
Furmalt, deféndant i im error. 7 


f1.] On an’ affidavit of illegality, the plaintiff's Counsel closed his evidence 
and his address to the Jury, without reading the fifa. or the affidavit. 
. The defendant's Counsel , then insisted before the Jury, that this omis- 
sion must prevent them from finding for the’ plaintiff, who, thereupon, ask- 
ed leave to then read to the ‘Jury the fi. fu. and ee; Held, that the 
~ Jeave should have been man to him: ; 


legality) i in DeKalb Saperice Court Tried before re udge 
Bee, — Term, 1855. 

Richard. Peters obtained juliet oer execution sigpinst 
John’ Wadsworth, Walter Wadsworth and Moses W. Furmalt, 
im the Jifé-time of the latter. Walter Wadsworth paid off the: 
execution and applied toand obtained an order from. the 
Inferior. Court of said County, ‘to. proceed against Farmalt. 
for one half of the debt, on the. ground that they were co-se~ 
curities for Johw Wadsworth. To the fi. fa. Furmalt filed 
an‘affidavit of illegality, alleging that he was sécurity for 
both the Wadsworths, who were: principals in the: debt, and 
that the payment of the fi. fa. by Walter Wadsworth dis- 
charged him. 

The issue on the affidavit of illegality, was submitted to a 
Jury, when the plaintiff proved by John Wadsworth, that he 
(witness) was alone interested in the consideration of the note 
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upon which the judgment, was founded, and closed his. case. 
The Counsel for defendant haying introduced no. evidence, 
proceeded to state his points to the Jury; and among other 
things, stated that plaintiff had not tendered in evidence the 
fi. fa. and affidavit of illegality; and that, therefore, the Ju- 
ry could not find for the plaintiff. Counsel for plaintiff then 
moved the Court to be permitted to introduce the fi. fa. and 
execution in evidence. The Court refused the motion and 
dismissed the levy, and Counsel for plaintiff excepted. 


Ezzarp, for plaintiff in error. 
BLEcKLEY, for defendant in error. 
By the Court.—Bennine, J. delivering the opinion. 


Even if the fi. fa. and affidavit of illegality, in cases of this 
sort, are to be considered as belonging to evidence rather 
than to pleading, we think that they should, in this case, have 
been admitted to the Jury by the Court, at the time when the 
Court was asked to admit them to the Jury. That the Court 
had the power to admit them to the Jury at that time, there 
can be no doubt. And thé case was one in which, as it ap- 
pears to us, the power should have been exercised. 

The defendant did not put his objection to. the admission of 
the papers, on the ground that he would be surprised by them 
if admitted. And the nature of them’ is such, that if they. 
had been admitted, it is probable that they would not have 
drawn a single comment from his Counsel. They could serve 
to establish only the formal part of the plaintiff's case. 

Now if the power to admit evidence is not to be exercised 
in such a case as this, what kind of a case is it in which the 
power is to he exercised? See Taylor ¢ Taylor vs. Smith, 
(16 Ga. R. 11.) 
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No. 103.—Jamzs HarreLL, administrator, &e. plaintiff in 
error, vs. JaMes W. and JouN M. Green, defendants in 
error. 








[1.] A.testatrix disposes, by will, of what appears to be all of her property, 
consisting mostly of land and negroes. Among the negroes there are three fe- 
males, of whom two are child-bearing women, and the other a girl thirteen ‘ 
years old. Of these three she gives one of the women to A and one to B, 
and the child.she gives toC. In a few months she makes a codicil, in 
which she gives to A and B respectively, the future issue of the two women. 

The testatrix is an old and infirm person, but she lives three years’ after 
the making of the codicil ; and a few months before her death, one of the 
three females, who. was a child at the time of the making of the will and 
codicil, has issue: J/e/d, that this issue goes with the mother to C.. But 
see the: opinion. 
























Tried before Judge 


Trover, in Upson Superior Court. 
Starker, May Term, 1855: 






This was an action of trover brought by James Harrell, 
administrator of the undevised estate of Mrs: Barbary Har- 
rell, deceased, against the defendants in error, for the recovery 
of a negro slave Gabriel. 
On the trial, it appeared in evidence that Mrs. Harrall 
executed her will on the 1st day of January, 1833. By the 
Ist item of said will she “ bequeathed to hes daughter, Maria 
Thomas and her children, a negro woman named Het, about 
twenty-one years of age, and her child, Anthony, nine months 
of age.” 
By. the 2d item, she “gave to Andrew J. and John Harrell 
a negro woman named Hulda, about sixteen years of age, 
and her ‘child, Virgin.” 
By another item of said will “she gave to Hardy H. Avon, ‘ 
a negro girl, Matilda, about thirteen years of age, which said ) 
girl she wished to remain under the control of James Harrell, 
as guardian for the property of the said Hardy H. Avon,”’ 
&e. 



















712 SUPREME CUURT OF GEORGIA. 
Harrell, adm’r, &c. vs. Green. 


On the 6th day of April, 1833, Mrs. Barbary Harrell exe- 
cuted a codicil to her will, as follows: 
~ &Tt ig my will that the future increase of the negro woman, 
Het, named in the first item of my will, shall belong to and 
go to Maria Thomas, my daughter, and her children, and that 
the future increase of the negro woman, Hulda, named in the: 
2d item of my will, shall belong and go to Andrew J. and 
John Harrell,” 

The Court, amongst other things, charged the Jury, “that 
the slave Gabriel, the subject-matter of the suit, (admitting 
him, as plaintiff did, to haye been the child of Matilda, born 
after the making of the will and previous to the death of the 
‘testatrix, and born a few months before her death,). on the- 
arrival of Hardy H. Avon to the age of twenty-one years, on 
proof of the assent of the executor to the legacy, passed un- 
‘der the will, with his mother, Matilda, and vested, absolutely, 
in the said Hardy H. Avon; that the testatrix could not be 
considered as having died intestate as to Gabriel, on account 
of his birth after the execution of the will and codicil, and 
previous to the death of the testatrix; and hence, the admin- 
istrator ceterorum took no right to the slave Gabriel, and was 
not. entitled to recover him as such administrator.” 

To which charge of the Court ‘Counsel for plaintiff ex- 
cepted. 








@. C, Greson, for plaintiff in error. 
GREENE, for defendants in error. 


By the Court.—Bennine, J: delivermg the opinion. — 


The will in this case was in the following words: ‘ Geor- 
gia, Upson County: In the name of God, amen! I, Barbary 
Harrell, of the County and State aforesaid, do make and or- 
dain this my last will and testament. I récommend my soul 
to Almighty God. As to my worldly substance, I dispose of 
the same as follows: 
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“Item: I give and bequeath to my daughter, Maria Tho- 
mas, and her children, Henry Harrell, William Harrell,. 
Nancy Thomas and Lucinda Thomas, a négro woman, named 
Het, about twenty-one years old, and her child Anthony, nine 
months of age. 

“Item: I give to Andrew J. Harrell and John Harrell’a 
negro woman named Hulda, about sixteen years of age, and 
her child Virgin. 

“Ttem: I give temy grand-son, James Harrell, @ negro: 
boy named Allen, five years of age. 

“Ttem: I give to my grand-son, Augustus George W. 
Hodges, a negro boy named Ephraim, about three years of 
age. 
“Item: I give to Godfrey Kelly of Jefferson County,’e 
negro fellow named Elijah, about twenty-five years old. 

“Item: I give to Abel Hodges a negro fellow named Aga, 
about twenty years of age. 

“Ttem: I give to Benjamin Alford’s orphans, fifteen dol- 
lars. 

“Item: I give to Cullen Harp and Joseph B. Avon, each, 
one dollar. 

“Item: I give to Maria Thomas and her children, Henry 
Harrell, William Harrell, Nancy Thomas and Lucinda Tho- 
mas, and Andrew. J. Harrell and John Harrell, the lot of 
land I live-on, viz: lot No. 258, in the 10th district formerly 
Monroe, now Upson, containing two hundred two and a half 
acres, be the same more or less; all my horses, viz: five 
head; all my cows and: calves, and yearlings; two yoke of 
oxen; all my sheep and hogs; also, all the corn, wheat, oats, 
and the crop that may be on hand at my death; also, all my 
household and kitchen furniture of every kind; all of which 
said property named in this item I wish to be divided into two 
equal parts, and one half I wish Maria ‘Thomas and her said 
children named in this item to have; and the other half I wish 
said Andrew J. Harrell and John Harrell to have. 

“Item: I give to Hardy H. Avon a negro girl, Matilda,, 
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about thirteen years of age, which said girl I wish to remain 
under the control of James Harrell, as.guardian for this pro- 
perty of the said Hardy H. Avon. I wish said, James. Havr-. 
rell to hire said negro out yearly, into hands that will treat 
her well, until the said Hardy H. comes of age by .law,. and’ 
apply such portion of said hire to the purchase of necessaries 
for my daughter, Barbary Avon, as he may think proper in 
her situation; the balance, if any, to the said Hardy H. 
when he becomes of age. 

“Item: I wish a boy Hllick, about eleven years.old, to be 
sold, and the money arising from his.sale to be divided be- 
tween Maria Thomas and her children, named in the first 
item, Andrew J. Harrell and John Harrell, Godfrey Kelly 
and Abel Hodges, to be divided into-four parts—one part to 
go to said Maria and her children, another to Andrew J. 
Harrell and John Harrell—another to Godfrey Kelly, and 
the other to Abel Hodges. 

“Item: I wish my negro woman, Esther, to be sold; and 
after taking the expenses of executing this will out of it, and 
paying the cash herein given, I give the balance of the money 
to my grand-son, James W. Harrell. 

‘“‘Item: I make James Harrell and Augustus George W. 
Hodges executors of this my last will and testament. 

‘‘ In witness whereof I have hereto set my hand and seal, 
this first day of January, 1833.” 

The codicil was in the following words: “ Georgia, Upson 
County: I, Barbary Harrell, of the county and State afore- 
said, do make and ordain the following, as a codicil to my 
last will and testament, to which this is annexed : 

“Item: It is my will that the future increase of the negro 
woman, Het, named.in the first item of my said will, shall be- 
long and go to Maria Thomas, my daughter and her children, 
Henry Harrell, William Harrell, N ancy Thomas and Lucin- 
da Thomas; and that the future increase of the negro wo- 
man, Hulda, named in the second item of my said will, shall. 
belong and go to Andrew J. Harrell and John Harrell.” 

This was dated the 6th of April, 1833. 
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[t was agr eed 3 m this Court, by the Counsel on the opposite 
sides of the case, that John Harrell proved that Barbary 
Harrell, the testatrix, died in October, 1836; and that she 
was then quite old, and had been infirm for some time pre- 
vious to her death. 

It seems that a “ few months” before the death of the tes- 
tatrix, the girl Matilda, bequeathed to Hardy Hi. Ay on, had 
a child. 

This child was the subject of the suit; and the question 
was, whether it passed with the mother to Hardy H. Avon, 
or remained a part of the estate of the testatrix, in re- 
spect to which she died intestate ? 

The charge of the Court was, that the child passed with 
the mother to Hardy H. Avon, and the complaint to this 
Court is this charge. 

Was this charge riglit ? 

it seems tous to be apparent on the face of the vill, that the 
testatrix intended, not to die intestate as to any property 
which she had or expected to have. 

She bequeaths the land on which she lives; she bequeaths 
negroes, directing one to be sold, partly to raise a fund for 
paying the expénses of the administration of her estate; she 
bequeathes money; she bequeathes two yoke of oxen, all ofher 
horses, all of hér éows and ¢alves and yearlings, all of her 
sheep, all of her hogs, all of her corn, wheat and oats—the 
crop that might be on hand at her death; she bequeahtes her. 
household and kitchen farniture ; she cuts off Cullen Harp 
and Joseph B: Avon with’a dollar each, and the orphans of 
Benj. Alford with fifteen dollars; and within a few months 
after the time of making these bequests, which seem to have 
exhausted all the property which she then had, she, by a codi- 
cil, disposes of the’ “ future issue” of the two child-bearing 
women, which, it is probable, was all the additional property 
she expected ever to have. | Does it admit of a doubt, that 
the testatrix, by all this, did not intend to dispose of what- 
ever she had in possession, and whatever she had in expee- 


tancy? 
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Assuming, then, that the testatrix intended to dispose of 
all the property she had and all that she expected ever to 
have, the question is, did she intend to dispose of the issue of 
Matilda ? 

It was insisted for the defendant in error, that. she did; and 
to prove the position, it was argued that she had disposed of 
the issue of the child-bearing women, by making each woman’s 
issue go with the mother to the donees of the mother ; that 
in this, she must have been influenced by a sentiment of hu- 
manity towards these mothers and their offspring, and a senti- 
ment of affection towards the donees of the mothers—thuse do- 
nees being her descendants; that for the other female, Matilda, 
and for her issue, the testatrix must have felt the:same senti- 
ment of humanity ; and for the donee of Matilda, .a. grand- 
son, the same sentiment of affection; that, therefore, it must 
be inferred that she had as much intended the issue .of Ma- 
tilda to go with Matilda to that grand-son, as she. had that 
the issue of the other two. women should go. with those women 
to those her other descendants. 

In support of this argument, the Counsel for the defendant 
referred to several cases which had been decided in South 
Carolina, viz: (Haynesworth vs. Cox, Harp Eq. 116... Gayle 
vg. Cunningham, Id. 124, llis-vs. Shell, 4 Eq. R.). And 
these cases are certainly in point, to show that in such a 
case as this, the issue goes with the mother. 

[1.] Upon this argument and these authorities, mainly, if 
not entirely, this Court came to the conclusion, that in this 
ease, the issue of Matilda went with its mother to Hardy H. 
Avon; and therefore, the Court affirmed the decision. of the 
Court below. 

I concurred in that conclusion, but. I am eonstrained to 
say that I now think the conclusion, to have been a wrong 
one, After some reading and some: reflection, I am com- 
pelled to admit, that I now, think that the testatrix did not 
intend to dispose of the issue of Matilda. 

The precise truth of the present case, I now take to be 
this: The testatrix, when she made her will, including the 
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codicil, intended to dispose not only of all the property which 
she then owned, but also, of all which she thought she stood a 
chance afterwards to own. ‘Two of theslaves which she owned) 
were child-bearing women. These two she thought might, be- 
fore her death; have issue. Issue of these two, therefore, she. 
thought she stood a chance to own; and, therefore, of the 
issue Of these two she disposed. Another of the slaves was a 
female child only thirteen years of age. ‘The testatrix her-. 
self was old and infirm. ‘hat, before her death, this child 
might have a child, whereby she would become the owner of 
other property than that included in her will, was an:idea 
that never once entered hermind. She ne more thought of 
acquiring other property, in. this way, than she did of acquir- 
ing other property, by a legacy or the bounty of some friend; 
and therefore, she did not dispose of the issue of this ehild, 
or ever think of demg so any more than she did of disposing 
of property not to come to her except by such legacy or bounty. 
If this be the truth of the case,.as I now think it is, we 
cannot make the issue of this child pass by the will, unless we : 
add words to the will. But we are not-at liberty to add words 
to avwill.. : 
Right d: Compton vs. Compton, was a case “where a testa- 
tor devised- to his son, Thomas Conipton, (his heir at Jaw,) 
all his-lands, for life; and he gave to:his grand-son, Thomas. 
Compton, ‘after the death of his father, all the north side of 
_ his Down Farm, being about two hundred and fifty acres. 
Heegave to: his grand-daughter, Frances, all the south part, 
being about two hundred and forty acres... He’ gave to’ his 
grand-sons, George and Edmond and his grand-daughter, Eliza- 
beth; the upper part of the Lain farm, being about two hundred 
acres, equally, between them, as long as they should remain 
single, but if either of them should marry, then to have paid 
by the other two £10 a year, for his or her life. He gave to 
Edward and John, and his grand-daughters, Mary and Ann, : 
all that lower part of the-Lain} farm, being about two hun- 
dred and forty acres, equaHy between them, as long as they 
should live single; but if either of them married, then 
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£10 a year, for his or their life, (but net said to be paid by 
the others.) The testator also. gave unto his son’s’ wife 
£5 a year, out of each of the said farms, if she should sur- 
vive him. It was contended that the words “ to have’ paid 
by the other two,” used in the clauses respecting the upper 
part of the Lain farm, (and which had the effect of enlarging 
the estate of the devisees of that farm to a fee) might be 
supplied in the devise of the lower farm, in which they were 
omitted; as there could be no plausible reason assigned for 
supposing that the testator meant to make a different dispo- 
sition of one part of the same farm, to certain of his grand- 
children, from that which he had made of another part of the 
same farm to others of his grand-children. But the Court 
decided that the devisees of the lower Lain farm, took an estate 
for life only. Lord Ellenborough said, ‘that the exposition 
of a will must be founded on the whole instrument, and made 
ex antecedentibus et consequentibus is one of the most promi- 
nent cannons of testamentary construction; yet, where between 
the parts there is no connection by grammatical construction, 
or by some reference, express or implied, and where there 
is nothing in the will declarative of some common purpose, 
from which-it may be inferred that the testator meant a‘simi- 
lar disposition, by such different parts, though he may have 
varied the phrase or expressed himself imperfectly, the Court 
cannot go into one part of a will to determine the meaning 
of another, perfect in itself and without ambiguity, and not mil- 
itating with any other provision respecting the same’ subject- 
matter, notwithstanding that a more probable disposition for 
the testator to have made, may be collected from such assisted 
construction.” And His Lordship» sabsequently said, that: 
“from a testator having given persons in a certain degree of 
relationship, to him a fee stinple in [part’of ] a certain farm, 
no conclusion which can be relied upon can be drawn, that 
his intention was to give to other persons, standing in the 
same rank of proximity, the same interest in another part of 
the same farm, where the words of the two devises are dif- 
ferent. ‘The more. natural conclusiom is, that as his ex- 
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pressions are varied, they were altered, because his intention 
in both cases was not the same. (1 Jarm. on Wills, 434.) 

Several other. cases are cited by Jarman, which are to the 
same effect. ' , ' 

These ¢ases, in my opinion, speak the law; and therefore, 
they, I think, rather than the S. Carolina cases, ought to be 
followed. ; 

And this is saying that I think we have decided this case 
wrong. I certainly so think. 





No. 104.—Francis H. Murvock et al. plaintiffs in error, vs. 
WiiiaM G. Lrrrze, defendant in error. 


[1.] At March Term, 1853, a recovery in ejectment was had in Crawford 
County, for lot No. 275, in the 1st district, and $787 for mesne profits. At 
a subsequent term,.a motion was made to set aside the judgment and exe- 
cution issuing thereon, because no process was annexed to the declaration. 
Pending this motion the land in dispute was cut off in Taylor County: 
Held, that it was not error in the Circuit Court to order the records in the 
cause to be transferred to that county. 


Rule nisi,.in Crawford Superior Court. Heard and deci- 
ded by Judge Powers, March Term, 1850. 


In 1849, William G. Little commenced his action of eject- 
ment in Crawford Superior Court, against Francis H. Mur- 
dock, Bryan Ingram, H. N. Scarborough, Ewell Webb and 
Elijah H. Bond, for the recovery of lot of land No. 295, in the 
1st district of said county, and for mesne profits, 

At the March Term, 1853, of said Court, a verdict was 
rendered in favor of the plaintiff, for the land and seven hun- 
dred and eighty-seven dollars for mesne profits ; upon which 
judgment was entered and execution issued. 
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At the Term, 18—, of said Court, Counsel for’ the 
defendants filed a ‘rule nis7, calling upon' the plaintiff to show 
cause why the said judgment and execution should not be set. 
aside on the grounds— 

Ast. ‘That’ no process is annexed to the avauretis on. 
‘which the judgment is founded. 


2d. There is no process or waiver of procesmin said ease. 
by the defendants or either of them. | 

Argument being had on the rule, the Court made it abso- 
lute and vacated the judgment; which decision of the Court 
was, by writ of error, carried up to the Supreme Court’ at 
August Term, 1854, and by that Court reversed, and the. 
cause remanded for a new hearing. 

At the March Term, 1855, of said Court, while the said 
rule to vacate said judgment was still pending, Counsel for 
the plaintiff, Wm. G. Little, filed the following rule nisi: 








‘It appearing to the Court that the lot of land for the re- 
covery of which the above stated suit was instituted, is. situa- 
ted in that portion of Crawford County which was, by the 
Act of the Legislature of Georgia, passed at the session: of 
1853-4 of said Legislature, annexed to and included within 
the boundary of Taylor County : 

It is therefore, on motion, ordered by the Court, that the 
defendants show cause why said cause, together with all the 
proceedings had therein, and the papers of file connected 
therewith, should not be transferred to the Superior Court of 
seid county of Taylor, there to be finally disposed of.” 


On hearing this rule, the Court made the same absolute, 
and ordered the cause, with all the proceedings had therein, 
to be transferred to the Superior Court of Taylor County. 

To which decision, Counsel for the defendants excepted. 


Hunter, for plaintiff in error. 


Miuter & Hai; Stusss & Hii, for defendant. 
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By the Court—Lumpxtn, J. delivering the opinion. 


[1.] Had the Court decided differently from what it did, 
we are not sure that we should have reversed the judgment. 
We see no reason for doing so as it is. The. best that has 
been assigned by the Counsel for the plaintiff in error, is: 
that he cannot attend the Court in*Paylor County ; and that. 
does not seem to have prevented the Circuit Judge from 
transferring the cause. And it would be 4 reflection upon the 
good breeding of our brother Powers, to hold that we were: 
more courteous than His Honor. . 

True, Col. Baitry says, that let the final adjudication, as 
to the sufficiency of the process, be what it may, it will’ ter- 
minate the present proceeding. That if determined to be 
valid the recovery in ejectment, will stand; and if void, ‘a 
new suit will have to be instituted. Butin response to this, 
we suggest that the same is true of most ofthe cases which 
are pending when anew county is created out of anold one; 
still, the practice has been to transfer them according to’ the 
residence of the defendants, and the location of the lands, the 
titles to which are in dispute. 

Besides, if the verdict stands; the writ of habere facias pos- 
sesstonem must issue, or if issued, must be enforced and -re- 
turned in Taylor County. Andis not this a good reason 
why the record should be tratisferred? At any rate, as the 
proceeding is yet incomplete, it would seem to be more sym- 
metrical and more in conformity with the spirit of our Consti- 
tution, that the further litigation springing out of the eject- 
ment, should be conducted in the county where the land lies.. 
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No. 105.—Avaustus B. Moran, trustee, &c. plaintiff in 
error, vs. GARDNER Davis, defendant in error. 


[1.] It is lawful to hunt runaway slaves with dogs, provided it be done with 
due degree of caution and circumspection. 


Case, in Monroe Superior Court. Tried before Judge 
Starke, February Term, 1855. 


This was an action on the case brought by Augustus B. 
Moran, as trustee for Mariana Moran, against Gardner Davis, 
for the recovery: of the value of a negro boy Stephen, alleged 
to have been worth $1200. 

On the trial, it appeared in evidence, that as trustee for 
Mariana Moran, the plaintiff had hired the boy Stephen to 
the defendant, for the-year 1852. During the year, the ne- 
grorun away, and while out, the defendant employed one 
Hamblin to chase him with dogs. The negro was found 
drowned in a creek, into which he had plunged during the 
pursuit with the dogs.” 

Among other things, the Court aie the Jury— 

That ‘‘ under ordinary circumstances, the owner, the hirer 
or overseer of a slave, has the right to pursue the slave if he 
runs away, with such dogs as may track him to his place of 
concealment, and to follow him up until the slave may-be 
captured,, provided it be done with such dogs as cannot lace- 
rate, or, wound, or materially injure the slave; and if in doing 
so, harm should befall the slave, the hirer or overseer will 
not be responsible for the injury. 

In the opinion of the Court, the hirer or overseer bie no 
right to chase the slave with such dogs as may lacerate or 
materially injure the slave. Should he do so he will be res- 
ponsible to the owner for all damage that may ensue to the 
slave.” 

To which charge of the Court, Counsel for plaintiff excep- 
ted. 
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GuLVERHOUSE, for plaintiff in error: 


- WHITTLE, for defendant in error. 






By the Court.—Lumpxin, J: delivering the opinion. 






[1.] There is but a single question in this case, and that 
is, is it lawful to track runaway negroes with dogs, and fol- 
low them up until they are caught, provided it be done with 
due degree of caution and circumspection? Judge STARKE 
instructed the Jury, in substance, that it was. And we con- 
cur with him in that opinion. ‘ 

By the Act of 1770, §24, (Cobb's Digest, 976,) it is made 
lawful for every person to take, apprehend and secure fugitive 
slaves. And by the Act of 1850, (Cob, 1020,) the person 
so arresting and delivering to the Jailor any runaway: mane 
is entitled to five dollars. 

Upon general principles then, independent of any statuto- 
ry provision, we should hold that it was allowable, in the 
performance of this duty, to use the necessary means to ef= 
fect the object; and that if a capture of the slave could not 
be accomplished’ but by the use of dogs, that a pursuit in ‘this 
mode would be justifiable, provided it were made with such 
dogs as would not lacerate or otherwise materially injure the 
slave. si 

But by examining the XIIth section of the 13th division of. 
the Penal Code, (Cobs’s Dig. 827,) and comparing “it with 
the Amendatory Act of 1851-’2, (Pamphlet, p. 268,) there’ 

-can be no doubt upon the subject. By the former it is pro- 
vided, that “any owner or employer of a slave or slaves, who 

shall cruelly treat such slave‘or slaves, by unnecessary | or 

‘excessive whipping, by withholding proper food and suste-— 
nance, by requiring greater labor from such slave or slaves 
than he, she or they are able to perform, or by not affording 
proper clothing, whereby the health of such slave or slaves 

may be injured or impaired, or cause or permit the same to 
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be done, eyery such owner or employer shall be guilty of a 
misdemeanor; and on conviction, shall be punished by fine or 
imprisonment in the common jail of the county, or both, at 
the discretion of the Court.”’ 

This Statute is so altered as to include overseers; and to 
the other acts of cruelty therein specified it adds—“ beating, 
cutting or wounding, and umncoanenriyy biting or tearing with 
dogs.” 

Is not the inference irresistible, that dogs may be employed, 
prudently and properly, in the pursuit of runaways? 

The South has lost, already, upwards of 60.000 slaves, 
worth between 25 and 30 millions, of dollars. 

Instead, therefore, of relaxing the means allowed by law 
for the security and enjoyment of this species of property, 
the facilities afforded for its escape and the temptation. and 
encouragement. held out to induce it, constrain us, willingly 
or oth , to redouble our vigilance and. to tighten the 
chords that ‘bind the negro to his condition, of servitude—a 
condition which is to last, if the Apocalypse be inspired, until 
the end of time; for the author of Revelation beheld, when 
the sixth seal was opened, and there was a great earthquake, 
and.the sun became black as sackcloth of hair, and the moon 
became as blood, and the stars of heaven fell unto the earth, 
even as a fig tree casteth her untimely figs, when she is sha- 
ken of a mighty wind, and. the heaven departed as a scroll; 
when it is rolled together and every mountain and island were 
moved out of their places; and the kings of the earth, and 
the great men, and the chief captains, and the, mighty men, 
and every bondman (doulos, slave or servant) and every free- 
man, hid themselves in the dens and in the rocks of the 
mountains ; and said to the mountains and rocks, fall on us 
and hide us from the face: of him.that sitteth on the throne 
and from the wrath of the lamb; for the great day of his 
wrath is come; and who shall be able to stand. (Zev. 6 ch. 
12 ta. 17 verses, inclusive.) 
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No. 106.—Wiiiam A. Jorce, plaintiff in error, vs. JAMES 
and Peter Sca.sgs, defendants in error. 


{1.] As.a general principle, the Jex loci applies only to the interpretation of 
contracts, and the remedy on them must be prosecuted according to the 
laws of the country in which the action is brought. Under this rule, if a 
party be discharged from imprisonment only, he remains liable for the 
same debt in another State. 

[2.] This rule is not in conflict with the clause of the Federal Constitution, 
which declares, that ‘full faith and credit shall be given, in each State, to 
the public acts, records and judicial proceedings in every other State;” 
for that applies to such records, &c. as pleadings and evidence. 


Iilegality, in Bibb Superior Court. Heard and decided 
by Judge Powers, May Term, 1855. 


William A. Joice was arrested under a capias ad satisfaci- 
éndem, issued from the Superior Court of Bibb County ‘at the 
instance of J. and P. Scales. 

The defendant filed an affidavit of illegality to the ca. sa. 
alleging that the same was proceeding against. him illegally, 
because “the obligation upon which said judgment is founded, 
was made in the State of North Carolina; and that defen- 
dant had been, by the judgment of a Court of competent 
jurisdiction, in that State, discharged from arrest and im- 
prisonment on account of the debt upon which the present 
ca. sa. had issued,”’ which plea or ground Counsel for plain- 
tiff moved the Court to strike out. The Court sustained the 
motion, and Counsel for defendant excepted. 


Congy; Minter & Hawt, for plaintiff. 
RUTHERFORD, for defendants. 
By the Court.—Starnes' J. delivering the opinion. 


[1.] We may safely assume, as a general principle, that 
the lex loci applies only to the interpretation of contracts to 
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their construction, and that the remedy on them must be 
prosecuted according to the laws of the country in which the 
action is brought. . This rule is approved by our reason ; and 
it seems to be now regarded, generally, as the-correct rule in 
the Courts of England and of the United States. It has the 
sanction of learned Jurists in other countries, as is shown by 
Judge Story, in his Conflict of Laws, §§573, 574. (See, also, 
2 Kent Com. 462. Whittemore vs. Adams, 2. Cow. 620.) 

Under the effect of this rule, if a party be discharged from 
imprisonment only, he remains liable to arrest for the same 
debt, in another State; for the imprisonment is only one 
method of enforcing the remedy, and in no wise has relation 
to the contract. 

Some conflict with this doctrine may perhaps be found in 
a few cases; but it probably has its origin in the case of 
Molan vs. Fitz James, (1.Bos. ¢ P. 188;) and arises out of 
a misapprehension of that case. That was a case where a 
bond was given in France, not binding on the person of the 
, obligor, according: to.the contract. It was sued in England ; 

and Lord Ch. J. Eyere held, that “if it appears that this 
contract creates no personal obligation, and that it could not 
be sued as such by the laws of France, there seems to be a 
fair ground on which the Court may interpose to prevent a 
proceeding so oppressive as a personal arrest in a foreign 
country,’ &e. Again, he says, “I cannot conceive that what 
is no -personal obligation in the country in which it arises, 
can ever be raised into a personal obligation by the laws of 
another. If it be a personal obligation there, it must be 
enforced here, in the mode pointed out by the laws of this 
country. But what the nature of: the obligation is, must be 
determined by the law of the country where it was entered 
into; and then this country will apply its own law to en- 
force it.” 

Here, it will be observed, the contract itself, ex directo, ex- 
eluded personal liability. There is a difference between this 
and a contract which binds the party personally, but which the 
laws of the country enforce only in rem, and not in personam. 
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It is from a failure to apprehend this distinction, it séems, that 
some Courts have supposed they were following the above 
case, in holding that the law of the contract must control 
such a case as that before us; and that a party discharged 
from imprisonment by the laws of the State where the con- 
tract was made, cannot be arrested on the same debt in an- 
other State. 

As we have suggested, the rule we lay down is founded 
upon plain principles of reason and propriety. A different 
principle would give to the laws of a State extra territorial 
operation, cuusing those of one State to control in another, in 
the enforcement of remedies. 

[2.] This rule is not in conflict. with the clause of the 
Constitution of the U. 8. which declares that “ full faith and 
credit shall be given, in each State, to the public acts, re- 
cords and judicial proceedings of every other State.” This 
clause is not to be received in the fullest import of the 
terms. It is referrible to such records, &c. as pleadings 
and evidence. Any other construction, which would give the 
same effect to a foreign judgment as to our own, would, indeed, 
be to, give the laws of one State complete operation in an- , 
other—would be to make a judgment in one State bind 
property in another. (See James vs. Allen, 1 Dall. 188. 
Mills vs. Duryee, 7. Cranch, 481. Whittemore vs. Adams, 
2 Cow. 633.) : 

Let the judgment be affirmed. 
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No. 107.—P. B. Cox, plaintiff in error, vs. Tue Mayor & 
City Councu, or GRIFFIN, defendants in error. 


[1.] Creditors of the Monroe Rail Road & Banking Company levied on cer- 
tain lots inthe City of Griffin. The Mayor & Council of the City of 
Griffin filed a bill against these creditors, to prevent the levies from being 
executed, alleging that the lots had been dedicated to certain uses for the 
benefit of the citizens of Griffin: Held, that such a-bill lay at the instance 
of the Mayor & Council ofthe City of Griffin. But.see the opinion. 


[2.], Whether an injunction shall be dissolved or not, on the coming in of 
the’ answer, is a question for the discretion of the Court. 


In Equity, in Spalding Superior Court. Decision by 
Judge StarKE, May Term, 1855. 


Some time prior to the Month of June, 1840, the Monroe 
Rail Road & Banking Company laid off, in the then County 
of Pike, now the County of Spalding, on the line of the Mon- 
roe Rail Road, the place of a city named and entitled the City 
of Griffin, consisting of divers streets and alleys, building 
squares and lots, and of squares and lots especially set apart, 
designated, reserved and dedicated as public squares, sites 
for churches, academies, burial grounds, and a square as the 
site of a general parade field and a court-house site. 

In June, 1840, the company exposed the city lots to sale, 
with the reservations of the streets and lots aforesaid, with 
the public understanding, on the day of sale, that said lots 
and squares were to be dedicated to religious, educational 
and public uses. A great number of lots were sold for large 
prices. Pinkney B. Cox and Gabriel H. Cox obtained judg- 
ments against the Monroe Rail Road & Banking Company, 
long after the sale of the said city lots by said company, and 
caused the fi..fas. issued thereon to be levied upon lots set 
apart and*dedicated as sites for Episcopal and Protestant 
Methodist Churches; one set ‘apart’ for'a. female academy, 
and one reserved and dedicated for a public square. Also a 
lot set apart and dedicated’ as a site for.a Presbyterian 


Church. 
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The bill set forth the foregoing facts, and prayed that 
Pinkney B. and Gabriel. H. Cox, be perpetually enjoined 
from proceeding with their fi. fas. against said property. 

To this bill Pinkney B. Cox filed his answer, in which he 
admits that the Mayor & Council of Griffin is a body corpor- 
ate, created by the Act of the Legislature, passed in 1850,. 
and denies that they had any existence as such, prior to that 
time. The defendant admits the laying off the City of Grif- 
fin, as charged in the bill, but denies that the lots levied on: 
were dedicated to public uses; and charges that they are now 
vacant and unoccupied. 

The defendant, in his answer, denies that the Mayor & 
City Council have any jurisdiction or authority over the lots 
and squares in said city, which have been levied on. 

The defendant denies that the Monroe Rail Road Company 
ever made any donation of the lots, either public or private; 
and charges that the legal title to the same is still in the com- 
pany.- The defendant charges that the said company is in- 
solvent and owns no other property, subject to his claims,. 
than that which has been levied on, and insists that the com- 
plainant is a volunteer and an interloper—having no right or 
authority to interfere. 

Upon the coming in of the answer, defendant moved the 
Court to dissolve the injunction, upon the grounds— 

1st. Because the equity of the bill is sworn off. 

2nd. Because the complainant does not show that he has: 
any interest in the. property, or any title thereto, or privity 
with the parties; and does not show the legal title out of the 
company, or that he has any right of trusteeship over said 
property, by charter or otherwise.” 

The complainant moved the Court to read the affidavits of 
A. A. Gaulding and William M. Leak, in support of his bill, 
in substance, as follows: “‘that deponents were present at 
the sale of lots in the City of Griffin, in June, 1840, by: Lew- 
is L. Griffin, the President of the Monroe Rail Road & Bank- 
ing Company; that the said Griffin, then and there, in a 
VOL, XVIII-92 
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public speech, stated.as an inducement for purchasers to: pay 
higher prices for lots, that the public squares, church and 
academy lots, were reserved and dedicated by the company 
for the use ‘of the public, for the purposes specified in the 
plan of said city, and that those purchasing lots would pur- 
chase an interest in said lots so dedicated,” &c.' &c. 

To the reading of these affidavits defendant objected, upon 
the ground that the affiants were citizens of Griffin; and as 
such, liable to pay taxes for Lawyers’ fees, costs, &c. in this 
case. The Court over-ruled the objection and allowed the 
affidavits to be read, and defendant excepted. 

After argument being had on the motion to dissolve the 
injunction, the Court over-ruled the motion and refused. to 
dismiss the bill, and defendant excepted. 


Cox, for plaintiff in error. 


Atrorp & Moorg, for defendants. 
* By the Court.—BEnNING, J. delivering the opinion. 


Ought the injunction to have been dissolved? This is’ the: 
only question. 

The motion to dissolve the injunction was put upon the 
two following grounds : 

“ First. That the equity in said bill is sworn off. 

. “Secondly. That the complainant does not show that he 
has any interest in the property, or any title thereto, or pri- 
vity with the parties ; nor does he show legal title out of the 
Monroe Rail Road & Banking’Company ; nor does he show 
his right of trusteeship over said property, by charter or oth- 
erwise.”” 

The latter of these two grounds may be resolved into the 
general proposition, that-even if the bill be true, the com- 
plainant had no right or title to sue in respect to the matters 
stated in the bill. This ground will be first considered. 

The complainant, the Mayor and Council of the City of 
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Griffin, states its claim to the right to bring the bill in the 
following words: “ And ‘your orator further- states that ‘the 
corporate ‘authority of the said City of Griffin extends, by 
law, over all that ‘area of land lying ‘within one mile of’ the 
centre of said city, according to its original plan; and that 
the several streets and alleys, publi¢ squares, church squares 
or lots, academic squares or lots, court house squaré, burying- 
ground and general’ parade-field, hereinbefore mentioned, are 
within the corporate limits and jurisdiction of said city. And 
your orater avers, that among the powers and “duties apper- 
taining to your orator, under the charter of the City of Griffm, 
and resulting from ‘your orator’s character and functions asa 
manitipal corporation; is that‘of exercising ‘ municipal care; 
protection and trusteeship of and’ over the streets and alleys 
aforesaid of said city, and of and over the aforesaid publie 
squares, church squares or lots,” &e. » “ It-is clearly part of 
your orator’s duty and jurisdiction to ‘take care and see to it, 

that said parcels of land, nor any portion thereof, be stripped 
im any “manner, or by any means, of the public character im- 
pressed on them in the original:plan of the city, or be, by 
any mode, converted into mere private property,” &e. 

The complainant does not clair that in these lots, squares, 
alleys and streets, it has'ahy property whatever. It merely 
claims, that “among the powers and duties appertaining” to 
it “is that of exercising municipal care, protection and tras- 
teeship of and over the’ streets and alleys,” &c. of the city; 
and that, by virtue of this, it hasthe right to prosecute this 
suit; a suit, the object of which is to prevent the sale of the 
streets, alleys‘and lots aforesaid, as private property, under 
execution against the Monroe RailRoad & Banking Company. 

‘What, then, are the “‘powers and duties appertaining” to 
the Mayor and Council of the City of Griffin? 

When this case was argued before us, we'found it difficult 
to investigate this question. The suit was commenced in 
1858. “At that time; a Statute of 1850 was’in force, which, 
among other things, declared that “the said Mayor and Coun- 
cil of the City of Griffin, shall be” “entitled to all the cor- 
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porate privileges of the corporate authorities of the City of 
Augusta.” And the.charter of the City of Augusta we could 
not procure. No book that we could find at Decatur con- 
tained a copy of that charter. 

And this point in the case turned'upon what that charter 
contained ; for although the Act aforesaid of 1850, was re- 
pealed in 1854, by an Act “to amend an Act to incorporate 
the City of Griffin,’ &c. yet this latter Act was not, as it 
seemed, relied on at all for any purpose, by either party. The 
defendant admits the complainant to be a still subsisting cor- 
poration under the Act of 1850. His language is, “this re- 
spondent admits that the Mayor and Councilis a body cor- 
porate, created by Act of the Legislature of the State of Geor- 
gia, approved February 21st, 1850; and that the charter, 
according to said Act of Incorporation, is declared to be the 
same as the present charter of the City of Augusta.”’ 

All of which being so, it followed that we had to decide 
this point-in the absence of the law which governed it. 

It was the recollection of one member of the Court, that 
the grant of power to the corporation of Augusta, was quite 
a broad grant—sufficiently broad to authorize, in his opinian, 
such a bill as the present one. 

That bill had had the sanction of His Honor, Judge Starkg, 
of the Superior Court. 

[1.] Under such circumstances, what could this Court do 
but affirm the action of the Court below, and say that. the 
present bill is one which the complainant, in its corporate 
character, could bring? This, therefore, is what it did. 

But as one member of the Court, I took occasion to say to 
the other two members, that if, when I should come to write 
out the opinion of the Court, I should find the charter of the 
‘City of Augusta to be such as not, in my opinion, to sustain 
the Court’s judgment on this point, I should, for myself, feel 
bound to say so. 

And this I shall now do; for having examined that charter, 
I do not think that the judgment of the Court, on this point, 
is sustained by it. 
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The following are the words in which this charter confers 
power or franchises of a general nature, on, the “City Council 
of Augusta:’ “ And they and their successors hereafter to be 
appointed, shall have a common seal, and shall be capable, in 
law, to purchase, have, hold, receive, enjoy, possess and re- 
tain to them and their successors in office, for the use of the 
City of Augusta in perpetuity, or for any term of years, any 
estate or estates, real or personal, messuage, lands, tenements 
or hereditaments, of what kind or nature soever, within the 
lumits of the said city, and to sell, alien, exchange or lease 
the same or any part thereof as they shall think proper, and 
by the same name to sue and be sued, plead and be impleaded, 
answer and be answered unto in any Court of Law or Equity 
in this State; and they shall also be vested with full power 
and authority, from time to time, under their common seal, 
to make and establish suck by-laws, rules and ordinances re- 
specting the harbor, streets, public. buildings, workhouses, 
markets, .wharfs, public: houses, carriages, wagons, carts, 
drays, pumps, buckets, fire engines, the care of the poor, the 
regulation of. disorderly people, negroes; and, in general, 
every other by-law or regulation. that shall appear to. them 
requisite and necessary forthe security, welfare and conve- 
nience of the said city, or’ for. preserving. peace, order and 
good government within the same; and the said city council 
shall also be vested with full power. and authority to make 
such assessments on the inhabitants of ‘the City of Augusta, 
or those who hold taxable property within the same, for the 
safety, benefit; convenience and advantage of the said city, 
as shall appear to them expedient; and to affix and levy fines 
for all offences committed against the by-laws of the said city ; 
and they are hereby authorized to appoint a clerk, treasurer, 
harbor master, fire master, marshal, constables‘and all such 
other officers (affixing the salaries and fees of such officers re- 
spectively) as shall appear to them requisite and necessary 
for carrying into effectual execution all the by-laws, rules 
and regulations they may make for the good order and. gov- 

ernment of the said city, and the-persons residing therein : 
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Provided, that nothing-herein contained shall authorize to 
remove or altcr the place for the public market, house within 
the said eity, but the one now established may be enlarged. or 
extended as the convenience of the citizens may from time to 
time require ; nor shall they make any by-laws repugnant to 
the Constitution or laws of the land: And provided, also, 
that the by-laws, rules and ordinances they make shall at all 
times be nuljoot tothe revisal, alteration or repeal of the Le- 
gislature.”. (Mar. ¢ Craw. 188.) 

Now among the powers conferred by these words, I see 
none which, in my opinion, authorizes the corporation to 
bring such a bill as this is: The power to make by-laws of 
any kind cannot, I think, authorize such a bill. “The bring- 
ing of such a bill cannot be.in the exercise of the power to 
make a by-law; nor, indeed, is it pretended that. this bill 
was brought for the violation of. any by-law. 

Such aets as those complained of: in this bill could not, as 
far as I can see, interfere with the exercise of any one of 
the powers enumerated in the aforesaid words ofthe charter. 

And. if this be so, on what ground is it that the corpora- 
tion can justify the bringing of a bill, with respeet to 
such acts? It could exereise all of its powers. to the full, 
notwithstanding that sueh acts should be done. What need, 
then, would it have of any aid-from Equity? If-the acts 
were such as would, if done, stop it from exercising any of its 
powers, then it would have a reason for asking Veit to pre- 
vent such acts from being done. 

And, if such acts as those complained of. in: this - bill 
would not interfere with the exercise of any of the ‘ pow- 
ers” of the corporation, they could not interfere’ with the 
performance of any of the “duties” of the corporation; for 
it cannot be the duty of a eorporation to do more than exer- 
cise all of its powers. M 

The charter, then, did not, as it seems to me,. give the 
Mayor and Council of the.City of Griffin the right to bring 
this bill. 

And when I look into general law, (if I am at Mberty, i in 
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such a case, to look there at all,) I also find nothing which, as 
I think, authorizes such a bill. 

All remedies are for injuries to rights; and all rights re- 
late either to the person or to property. 

But the acts complained of in this bill do not injure any 
right relating either to the person or to the property of the 
complainant. 

Could this complainant compromise the matter in contro- 
versy in this case, or release the defendant from liability on 
account of the acts complained of, so that the compromise or 
the release would be a ban to any action which the citizens of 
Griffin, or any of them, might have against the defendant 
for such acts? According to the bill, it is those citizens who’ 
own all the rights which resulted from the alleged dedication 
made by the Monroe Rail Road & Banking Company. As 
to those rights, the corporation owns nothing whatever. They 
would continue to exist if the corporation were extinguished 
forever. 

I can find no precedent, and I know of no principle, which 
warrants a bill of this kind. Iam obliged to say, therefore, 
that I think that the judgment of the Court (which I concur- 
red in giving) was wrong. I now think that the complainants 
had no right to bring such a bill as the present one is; and, 
therefore, of course, I think the Court below-was in error 
not to dissolve the injunction. ‘That was all it was asked 
to do. a. 

The other question is, was the equity of the bill sworn off? 

We rather think: it was. But still, we cannot say that it 
follows that the injunction should; as a matter of course, have 
been dissolved. This Court has more than once held that the 
dissolving or not dissolving of an injunction, is a matter 
within the discretion of the Court. (15 Ga: R. 556. 12de. 
8. 9 do. 552; and see 13.do. 145.) 

In this case, the main matter:in dispute happened nearly 
fifteen years before the answer was filed. It was of a na- 
ture, too, about which the memory might well be at fault. 
The question, as raised by the bill and answer, was, whether 
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the sale of the city lots was according to one plan of a city 
or according to another, but not very and dissimilar plan. 

In such a state of things, the Court might properly, as we 
think, in the exercise of its discretion, listen to the affidavits 
filed by the complainants in support of the statements in the 
bill ; and so, refuse to dissolve the injunction. 

And how much the credibility of the affiants was affected by 
the fact that they were citizens of Griffin, was a question for 
the Court. 

[2.] In short, in the refusal of the Court to dissolve the 
injunction, we do not see any “ flagrant abuse” of discretion.. 

We therefore affirm the judgment of the Court below. 





No. 108.—Wi1u1am B. CuApmaN, plaintiff in error, vs. THE 
State, defendant in error. 


[1.] Hudson and Hutson are idem sonans. 

[2.] Although the State should fail to prove any particular ae ‘month or 
year on which the defendant played and bet at cards, still, the testimony is 
sufficient to warrant a conviction, if it is shown to have been done at any 
time within two years immediately preceding the term of the Court at 
which the bill was found. 


Indictment for misdemeanor, in Fulton Superior Court. 
Tried before Judge Butt, April Term, 1855. 


This was an indictment, found by the Grand Jury of Ful- 
ton County, at the April Term, 1854, of the Superior Court, 
against the defendant, William B. Chapman, for playing and 
betting at various games played with cards. To which the 
plea of not guilty was filed. 

On the trial, Counsel for the defendant, before arraignment, 
moved the Court to quash the bill of indictment, upon the 
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ground that it appeared, from the bill, that Wesly Hudson 
and Edmund R. Gresham, acted.as Grand Jurors in finding 
the said bill, when. it appeared from the minutes of the Court, 
at April, Term, 1854, that Wesly Hutson and Edmund R. 
Gresham, were sworn and acted as Grand Jurors at said term 
of the Court; when ‘said bill was found. ‘Which motion'the . 
Court over-ruled, having previously,-on motion of the Solici- 
tor Gentral, allowed the minutes of the Court to be eorrected, 
upon parol proof that the name‘of the Juror was Edmund R. 
Gresham, so as to make the name of the Juror Gresham, upon 
the minutes, correspond with that inserted in ‘the bill of in+ 
dictment; and Counsel for defendant excepted. 


James Sartin, sworn for the State, testified: “that he saw 
defendant play and bet for money at a game of cards, poker 
or seven up, some time during the years 1851, 1852, 1853, or 
1854—-could not ‘specify the year—thought it was within two 
years immediately preceding the term of the Court at which 
the bill of teaichment was found; oon not state the day, 
month or year.”’ 


Counsel for defendant requentod the Court to charge the 
Jury, that before they could find the defendant guilty, it was 
incumbent upon the State to prove and show a particular day 
upon which the offence was committed. 


Which charge the Court refused to j give, but did hiigs the 
Jury, “that if they were satisfied from the evidence, that the 
defendant had played and bet for money at uny game of 
cards charged in’the bill of indictment, at any time within 
two’ years immediately preceding the term of the Court at 
which said-bill was found, although the State had shown no 
particular, or specific day, month or year, they i 1d to find 
the defendant guilty. 


To which charge and refusal to charge by.the Court, Coun- 
sel for defendant excepted ; and upon these exceptions, ' er- 
rors have been assigned. 


VOL. XVIlI-93 
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GARTRELL & GLENN, for plaintiff in error. 


Sou. Guyu. Bueckxey, for. defendant in error. 


By the Court.—Lumrxw, J. delivering the alee 


[1.] No error is assigned as to Gresham’s name ; and the: 
question is, whether Hudson and Hutson be idem, sonans ? 

In 7 Missouri Reports, 142, the point was made ‘upon this 
identical name; and it was held, that the popular pronuncia- 
tion of the two letters which constitute the alleged difference 
in the word, whether written Hudson or Hutson, being pre- 
cisely the same, there was no difference. 

We would merely add, that, mistakes in spelling or writing 
the names of Grand Jurors, either by the clerk of the Jury, 
in the body of the indictment, or by the Clerk of the Court, 
upon its minutes, may always be corrected—the real ques- 
tion being as to the identity of the person. The change con- 
tinually going on in the mode of spelling names—the differ- 
ent pronunciation of the same name, according to the circum- 
stances and condition in life of the owner, makes the objec- 
tion, upon the score of discrepancy, much less material than 
formerly. Idem sonans is no longer an infallible test. 
Identitate persone, and not identitate nominis, is and.should 
always have been the true and only issue. 

[2.] We see no error in the charge of the Court. Tt was 
in conformity with the law andthe decisions of this Court, 
and is the best rule that could be’ prescribed for defendants : 
because the more vague and indefinite the accusation and, the 
proof, as.to time, place and circumstance, the more secure 
and complete will be the bar against any other prosecution 
for a similar offence, within the statutory period of limitation. 
And the onus will be upon the State, under such generality, 
to show that it was a different offence—the record being pri- 
ma facie evidence that it was the same. 
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No. 109.—Witiiam §. Hearp, plaintiff i in error, v8. ALLEN 
B. Herp, defendant i in error. 


[}-] A certiorari does not ‘ie to correct the decision of a Court convened to 
hear and determine cases under the Act of 1821, passed for the purpose 
of quieting and protecting the possession of personal property, &c. 


Certiorari, in Heard Superior Court. Heard-and. decided 
by Judge Butt, June Term, 1855. 


Allen B. Heard sued out before Wm. T. Davis and John 
J. Hendricks, Justices of the Peace, a possessory.-warrant 
against Wm. 8. Heard, for the recovery of the possession of 
a negro woman slave, Esther, alleging in his affidavit, “that 
on or about the Ist of July, 1853, Wm. S. Heard, by fraud, 
seduction, or other undue or unlawful means, took and carried 
away the said slave from the possession of defendant,” &c. 

The officer arrested the defendant and brought him before 
the Justices, on the 20th of December, 1854; his Counsel 
not being present, the Court: postponed the trial until the 23d, 
when the defendant again asked for a continwance, on the 
ground of an absent witness—remarking, that if the Court 
would give him one hour he would go to trial whether his 
witness was present or not. The Court consented. On the 
trial, the plaintiff proved his possession of the slave in the 
year 1858, and the admissions of defendant, that he had the - 
slave in possession when atrested by the officer under the 
warrant. 

The Justices committed the defendant to jail; without bail 
or mainprize, until the said negro woman should be produced ; 
whereupon, the defendant sued out a writ of certiorari to the 
Superior Court of said county, asking the Court. to review 
and reverse the decision of the Magistrates— 

1st. Because the plaintiff embraced several distinct and 
substantive grounds in his affidavit, as the means by which he 
lost possession of the said negro woman. 
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2d. Because the Court forced him to trial without his wit- 
188. 

3d. Because the plaintiff did-not swear positively, but that 
he was advised and believed, that the negro woman was in the 
possession of the defendant. At the hearing of the. certiora- 
rt, Counsel for the defendant moved to dismiss the certiorari, 
upon the ground that it will not lie for error committed in the 
judgment of the Court below, in the trial had upon the return 
of the possessory warrant. The Court sustained the motion 
and dismissed the certiorari; and Counsel for Wm. 8: Heard 
excepted. 


Masry, for plaintiff in error. 


FEATHERSTONE, for defendant in error. 


By the Court.—StTARNES, J. delivering the opinion. 


_In the « case of Marchman vs. Todd, (15 Geo. 387,) this 
Court suggested that it was questionable whether or *not the 
Legislature had made suitable provision for carrying into ef- 
fect the grant of power by the Constitution to the Superior 
Courts for the purpose of correcting errors by certiorari, in 
some cases where the proceeding by an Inferior Judicatory 
is of a summary nature—and especially in-cases arising un- 
der the Act of 1821, for quieting the possession of personal 
property. Further consideration has satisfied our minds that 
our legislation on this subject has | Ro application to such 
cases. 

The 54th section of our Judiciary Act of 1799, in direct 
terms, refers to the writ of certiorari issuing to the Inferior 
Court—the county Court so galled. 

The Act of December 16th, 1811, regulates the granting 
of the writ of certiorari in “a Magistrate’s Court,” where the 
_case has been “tried by a Jury in said:Court.”” An Act of 
December 29th, 1838, limiting the time in. which a certiorari 
shall be brought, to the period of six months next after the 
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-case has’ been determined, refers to this Act of.1811, is amen- 
datory of it, and applies only to cases of . certiorari. granted 
-after a Jury trial in a Justice’s Court. 

An Act of 1831, authorizes. “ the prevailing party’’ to have 
execution for the costs “ in all.cases carried up from a -Jus- 
tice’s Court,” if “the writ’ of certiorari shall be sustained, 
and a new trial ordered.” Thus looking to the definite’ or- 
ganization of a Justice’s Court. But who shall grant at ex- 
-ecution for costs in such a case as that before ps, ifit be sent 
.back, especially if both a shall _— am out of 
-office ? | 

An act’ of December 27th, 1842, refers to cases of cer- 
tiorari granted after a trial on the appeal in ‘a Justice’s Court. 

And the Act.of February 21, 1850, allowing the Clerk of 
the Superior Court to grant the writ of certiorari, and ren- 
dering the Judge’s sanction unnecessary, applies also to cases 
of certiorari from a judgment in a “Justice’s Court.” 

All of these Acts, and the general Constitutional provision 
by which the Superior Court is empowered to correct errors 
in Inferior Judicatories, by writ of certiorari, (and, ‘together, 
they constitute our legislation on.this subject, we believe,) in 
our opinion, have application to Courts which have something 
like permanence in their organization, ‘as the Inferior and 
Justice’s Courts proper, or the Municipal Courts in some of 
the cities. When error is committed by such Courts, and is 
taken up for correction, the judgment remitting the cause can 
be sent back to a judicatory having a definite existence, a 
fixed organization. 

But to whom ean such a judgment, in a case like this, be 
sent, when the error is committed by a Court called together 
for a temporary purpose, ang existing only for the time of 
the trial? Suppose the two" Justices who tried the case have 
gone out of office, to whom shall the case be sent ? 

It was not the Justice’s Court for either’ of the districts in 
which the Magistrates presided, nor of both, which tried. the 
case, but.it. was.the Justices themselves, made a Court pro 
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hac, by special provision of law—which Court expired with 
the termination of the trial. ' 

The view we take of this question is strengthened by the 
action of our Legislature in the case of a certiorari to be di- 
rected to Justices of the Peace or of the Inferior Court, try- 
ing slaves or free persons of color for crimes and misdemea- 
nors, under the Act of December 19th, 1816. 

An Act of December 29th, 1829, provides, that in such ca- 
ses, a certiorari may be addressed to such Justices, directing 
them to certify and send up their proceedings, and gives t 
the Superior Court the right to make “such order, judgment 
and decisiop as shall be agreeable to law and justice.”” In 
the second section of the Act, this judgment is termed “ the 
final order and decision,”’ &c. 

It will be seen that this Act thus obviates all difficulty or 
embarrassment in sending the case back to a bench of Mag- 
istrates temporarily convened by special provision, and espe- 
cially by making the judgment of the Superior Court final 
and conclusive. 

No such provision has been made for cases like that before 
us, and we must affirm the judgment of the Court below. 





No..110.—Sarau H. Coarson, plaintiff in error, vs. JosEPH 
Tooke, executor, defendant in error. 


[1.] S HC, the widow of A J C and B B, applied for letters of administra- 
tion upon the estate of \ J C, deceased. The application was resisted, on 
the ground that A JC died testate. This will beingproven in solemn form, 
the same was admitted to record. S H C moved to set aside the probate 
that she was an infant during said proceeding, and did not attain to the 
age of 21 until 12 months after its termination: Held, that the probate, un- 
der the special facts of the case, would not be opened for her. benefit. 
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Motion to set aside probate of will, in. Houston Superior 
Court. | 


For the facts of this case see the decision of the Court. 
KILLAN, for plaintiff in error. 

BaILey, for defendant in error. 

By the Court.—Lumrxin, J. delivering the opinion. 


[1.] Sarah H. Coalson and Bryant Batton applied for letters 
of administration upon the estate of AndrewJ. Coalson, deceas- 
ed, the husband of the said Sarah H. to the Court of Ordinary 
of Houston County. The application was.caveated and re- 
sisted by Joseph Tooke and Jacob Watson, who moved to 
prove and set up an alleged copy of a will of said deceased, , 
in which the said Tooke was named as executor, 

The Court of Ordinary, at its September Adjourned Term, 
1852, awarded judgment against the granting of administra. 
tion, and:set up and admitted,to probate and record the copy 
will, the same having been proven in solemn form. Am ap- 
peal was entered to the Superior Court by Mrs. Coalson and 
Batton; and the Special Jury having found that Coalson died 
testate, and that the paper propounded was a true copy of his 
last will and testament, the original having been destroyed, 
the judgment of the Ordinary was affirmed. 

Whereupon, a writ of error was.prosecuted by Mrs. Coal- 
son and Mr. Batton to this Court; and after argument had 
at the February. Term, 1853, the judgment of the Circuit 
Court was affirmed. 

Mrs. Coalson now presents’ herself, and representing that 
she had not attained to the age of 21 until after the termina- 
tion of these proceedings, the whole thereof may be annulled 
as irregular, illegal and voidable, if not absolutely void. 

Is she entitled to this indulgence ? 
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Whether founded upon solid grounds or not, the distinction 
seems to be well established in the books, that while infant 
plaintiffs will be bound by decrees and judgments, infant de- 
fendants will not, unless the same are manifestly for their 
benefit, or unless a day is given them in Court, after coming 
of age, to look into the proceeding. (Bingham on Infaney,. 
118. 5 Bae. Abr. 123, 147. 2 Coke’s Just. 383. 18Hng. 
Ch. Rep. 224, 225. 1 Daniel's Ch. Rep.92. -2 Sch. ¢ Lef.. 
159. 2P. Wms. 519. 2 Ball ¢& B. 454.) 

The position of Mrs. Coalson to this litigation, is some- 
what doubtful. She is the movant, it is true; but then she 
is met with a caveat, which not only defeats her application, 
but sets up anew, substantiveand independentissue. Had the 
defence stopped with resistance to her application, upon the 
plea, for example, that she was’a minor, and therefore inca- 
pable of administering, the question would :have been,a plain 
one. She would have sustained the relationship of plaintiff 
to the proceeding, unquestionably. But suppose. an infant 
were to sue, at Law, upon a monied demand, and the defend- 
ant plead a set-off and get judgment for a balance, could such 
a judgment be set aside upon the ground that the original 
plaintiff in the case, though defendant in the judgment, was 
an infant ? 

I confess myself somewhat puzzled to ate the difficulty. 

But is there not another. principle involved in this. case; 
and that’is, what is thé effect of proving a willin solemn 
form? Some of the authorities hold, that like a decree in 
admiralty, it’ binds every body, whether made parties: to the 
proceeding or not, and whether infants or adults. ° ‘Phat’ in- 
fant legatees are bound is clear, unless the executor colludes 
with the next of kin or is guilty of gross’ laches. ‘Mrs. Coal- 
son is a legatee.of her husband’s will; but this’ doctrine: can- 
not apply to her, because, instead of being represented by 
the executor, his interest is antagonistic to hers. © She‘ takes 
more by the Statute of Distributions than she does by the 
will. “(1 Greenleaf’s Hv. §§541, 548,-550. © 2 Smith’s L. C. 
in notes, top, pages 433, 434, 435, 440, 442.) 
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This case is environed with troubles. 
Mrs. Coalson must be considered as being present “at the 
probation and approbation’’ of this testament, to use’ the 
quaint language of Peter Loveless and other old writers on 
wills. She, in connection with, Bryant Batton, who was, in 
fact if not in form, her next friend, contested the validity of 
the will through three Courts. According to her own state- 
ment, she lacked only one year of attaining her majority 
when the last judgment was rendered. She had been a wife 
and was now a widow. Shall this probate be now set aside 
at her instance, admitting that there was some oversight or 
irregularity in not placing it upon the record that she ap- 
peared, by her guardian ad litem, Bryant Batton? Would 
not this be sacrificing the substance for the shadow? Would 
it not shock the moral sense? : 
Without intending to intimate, then, what would be the 
opinion of this Court as to the effect of the probate of a will 
in solemn form, should a feme covert, or infants, be omitted 
in the notice ; or if cited, having no prochein ami, or guardian 
ad litem, appointed to represent their interest, we hold, un- 
der the special facts and circumstances of this case, that this 
party is not entitled to have the probate of the will re-opened 
for her benefit. 


VOL. XVIlI-94 
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No. 111.—Jonn Neat, assignor, plaintiff in error, vs. 
figenry G. Lamar, Joan LAMAR and Tos. R. Lamar, 
defendants in, error. 







[i.} ‘The single fact that a witness appears.as a party upon the record, is not 
sufficient to exclude his testimony, if he have no interest in the event. 






{2.] An administratrix may execute an instrument releasing a witness from 
all liability to her intestate’s estate, where it is for the interest of the estate 
that this should be done. 

[3.] One of several parties defendant to a judgment cannot be admitted as 
a witness to prove circumstances going to show thatthe judgment was 
dormant, as this would be to allow him to furnish evidence in fayor of his 
own interest. 

[4] The Act of December 19, 1822, commonly called the Dormant Judg- 
ment Act, does not necessarily require tbe settlement of executions within 
the period of every seven years, nor prohibit a judgment creditor from 
indulging his debtor, in good faith, beyond that time. It was intended to 
prevent the jraudulent enforcement of dormant judgments to the injury of 

tona fide creditors. 
























Fi. Fa. and illegality, in Bibb Superior Court. Decided by 


Judge Powrrs, May ‘Term, 1855, 


The executors of James Billingslea obtained a judgment 
and execution against the defendants in error, at the March 
Term, 1845, of Bibb Inferior Court. On the 15th day of 
Vemtaty, 1849, the plaintiff transferred the fi. fa. to John 
Neal. On the 12th day of June, 1850, the Sheriff of Pike 
County, where Neal resided, the defendants, at that time, 
living in Bibb and Clarke Counties, made a return on said 
fi. fa. of “no property.” 

On the'12th day of August, 1854, the fi. fa. was a levied; by 
the Sheriff of Bibb Ooanty, on property of John Lamar, who 
died since the judgment was obtained, one of the defendants 
and a joint principal in the fi. fa. To which proceeding the 
administratrix of John Lamar filed an affidavit of illegality, 
on the following grounds: 

Ist. Because the fi. fa. is dormant, the return of the Sheriff 
of Pike County being fraudulent, defendants having, at the- 
























147 
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time, property in Bibb, Clarke, Monroe and other Counties, 
subject to the fi. fa. 

2d. Because John Lamar’s estate is discharged from all 
liability on account of said fi. fa. he being only security on 
the note on which the fi. fa. is founded, and Neal-having, for 
a_consideration, given H. G. Lamar time and further day of 
payment on the fi. fa. without the consent of John Lamar,or 
his representative since his death. . 

3d. Because if any thing is due on said fi. fa. it. is anly 
the principal, Neal having agreed with Henry G, Lamar to 
give him time and day of payment, by said H. G..Lamar 
agreeing to pay him more than legal interest.for sueh indul- 
gence. 

On the trial, the defendant having first rebaael Henry G. 
Lamar from all liability over on said fi. fav.offered him aga 
witness to-prove that John Lamar. was only mocrilnpyte on the 
note upon which the fi. fa. was founded. 

Plaintiff objected to him, on the ground that. he was @ 
party to the record and interested. in the issue ;,and upon 
the further ground, that the administratrix of John Lamar 
was not the proper person, and had not the power, as. admin- 
istratrix to release the witness.. The Court cmp the 
objection, and plaintiff excepted. | 

The Court. charged the Jury, “that it was not, competent 
under the law, to carry a fi. fa. to a county remote from the 
residence of defendants, where they had property, and pro- 
cure in this remote county, where they had none, the entry 
of ‘no property’ in order to keep the fi. fa. open; such ap 
act would be a fraud on the Statute; that the.policy of the 
law had in view the entire settlement of old fi. fas. within . 
the period of every seven years.” ‘To which charge o- the 
Court plaintiff excepted. 


WauittLe; Coxe, for plaintiff in error.’ 


Srusss & Hi11, for defendants in error. 
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By the Court.—StarneEs, J. delivering the opinion. 


[1.] The point first made in this case presents the question, 
whether or not the mere fact that the name of a witness ap- 
pears as a party upon the record, is sufficient to exclude his 
testimony, even though he has no interest in the event. 

Having fully discussed this question in the case of Wooten 
§ Co. vs. Nall, decided at this term of. the Court, it is un- 
necessary for us to add the reason for our decision in this 
case. We content ourselves, therefore, with referring to the 
judgment delivered in that case, for the reasons which influ- 
ence us to decide that the Court below was right in holding, 
that if Col. Lamar had no interest in the suit; he was not 
incompetent as a witness, because he was nominally a party 
to the same. 

[2.] But it was also shieted that the administratrix of 
John Lamar had no authority, as administratrix, to release 
the witness; and that such a release from the administratrix, 
if it were lawful, did not relieve the witness:from liability to 

We have no difficulty in recognizing the right and power 
of an administrator, or administratrix, to do any such act for 
the benefit of the estate. Of course, he or she acts at his or 
her peril. Ifthe act be for the interest of the estate, or: if 
it be what should reasonably have been done, under the cir- 
#amstances, for the ‘promotion of the best interests of the 
estate, the law will sustain and protect the trustee in the ex- 
ercise of such authority. 

It'is true that the release in question did not relieve Col. L. 
from liability to the plaintiff; and therefore, he could not be 
a competent witness to testify, generally, in the case. He 
might have been allowed t0 testify as to the character in 
which John Lamar signed‘ the note, as this did not affect his 
liability to the plaintiff. The release, thus, would remove all 
interest springing out of his relations to the other parties in 
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the case, and render him competent to show the fact of the 
‘character in which John Lamar signed the note. 

[3.] But we are clearly of opinion that the Court erred in hold- 
ing that Col. Lamar could be a competent witness in this case, 
totestify generally, and thus to prove circumstances, the effect 
of which was to show, or was intended to show, that the judg- 
ment was dormant. Of a consequence, the result from such 
proof, if it were credited, would be the release of the parties 
from liability on the judgment. The record could be used in fa- 
wor of the witness; and he would, therefore, be interested in 
making such proof. 

[4.] We think, too, that the Court erred.in charging the 
-Jury, in substance, that the Act of our Legislature of Decem- 
ber 19th, 1822, commonly called the Dormant Judgment Act, 
had in view the settlement of executions within the period of 
every seven years, if defendants had property sufficient to 
satisfy them ;"and that some effort to have the same satisfied, 
must be made within that period, and shown by the return of 
the proper officer. 

We are by no means prepared to hold that a judgment 
creditor may not, in good faith, indulge his' debtor beyond the 
period of seven years, and have a return, in good faith, made 
by the proper officer, for the purpose of showing part payment, 
or execution to a certain extent. On the contrary, we hold 
that the Act was passed, as it shows for itself, to prevent 
fraudulent collusion between parties to judgments, for the 
purpose of wrongfully enforcing such judgments to the injury 
of bona fide creditors, and that this was the mischief, arid the 
-only mischief, intended to be remedied. 
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ADMINISTRATORS, EXECUTORS, &o. 
1. An administrator, after settlement with the distributees, 
makes a return to the Court of Ordinary of the settle- 
ment; and of other matters occurring before the set- 
tlement: Held, that this return does not show a con- 
tinuing trust, so as to take the case out of the Statute 
of Limitations. . Walker et al. vs. Wooten et al......... . 119 







> 
2. Interest should be charged on advancements, only 
from the time they are. brought into hotchpot. Har- 
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3. By the Act of 1805 a surety of an administrator may 
petition for and have relief by counter security or 
otherwise, as matter of right. ‘This Act is not re- 
pealed by Act-of 1810. Girardey and another vs. 
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4. Such relief cannot extend to the revocation of the ad- 
ministrator’s letters, unless, under the provisions of 
the Act of 1810, notice is given and proof made of 
mismanagement. Ibid. 






‘5. A judgment of dismissal by the Ordinary, relieves the 
administrator from all liability, unless such judgment 
be impeached in that Court for irregularity, or in the 
Superior Court for fraud. Jacobsvs..Pou, adm’r...... 346 





6. After dismission, the Statute of Limitation runs in 
favor of administrators and against distributees. 
Ibid. 
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7. When there is doubt whether assets are to be admin-~ 
istered by the laws of this or another State, the ad- 
ministrator may apply to a Court of Equity fordirec- 
tion. Sanford, adm’r, §c. vs. Thompson et ux 


. If assets are to be administered according to the law 
of another State; and if all the claimants reside in 
that State, it is proper that they should be transmit- 
ted to the administrator in that State, to be, by hm, 
administered. Lid. 


9. For injuries to property in actual possession, admin- 
istrator, &c. may sue in his own name: Aliter, where 
the possession is constructive. The Mgcon § Western 
R. R. Co. vs. Davis, adm’r 


10. Admissions by administrators, &c. in relation to mat- 
ters in litigation, are admissible against the estate. 
If they injure the estate they are liable. Sample vs. 
Lvipscomb . 


11. So, an administrator may release a witness, go as to 
make him competent. Neal vs. Lamar et al 


See Judgment, 1. Laches, 3. Trusts and Trustees, 
1, 2. 


ADMISSIONS. 


See Administrators, fc. 10. 


_ ADULTERY AND FORNICATION. 


1. An indictment lies against one person for this offence. 
Wasden va. The State......seecoves seesahsdnsnseuceiend voce 264: 
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ADVANCEMENTS. 


See Administrators, gc. 2. 











ALIMONY. 


See Husband and Wife. 





AMENDMENT. 






1. Action for land under Act of 1847, is not amendable 
by inserting other parties. Nealvs. Robertson......... 899 






See Appeals, 1. 










APPEALS 


1. Are included in the Act of 1818, as to amendments 
and special pleading. Burkhalter vs. Bullock...........871 









2. Where the appellant and his surety sign their names 
upon the minutes of the Court for the Clerk to write 
the bond above, which he failed to do: Held, that itis” 

‘a good appeal: The omission may be supplied at any 
time. Hooks vs. Stamper.........++. sessogengesedeegpers ATL 







3. Under the charter of the Oglethorpe B. & T. Co. ap- 
peals are to be entered by the next term of the Court. 
Armstrong vs. The O. B. g& T. Co...s.ccccecee soveesees 607 






See Judgment, 2. Sheriff and Sureties, 1. 





ASSUMPSIT. 





1. Where the terms of a special agreement have been per- 
formed on one side, and nothing is to be done on the 
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other but to make a money payment, such payment 
may be enforced by indebitatus assumpeit. Hancock 
90. R006... oi 0ec ied cite esses Ae. 364 






4, Where goods have been supplied under a special agree- 
ment, but not in conformity thereto, compensation may, 
nevertheless, be enforced by action of asswmpsit, if 
defendant has retained and used the goods actually ‘ 

furnished. Ibid. 








5. K paid an account for medical services. rendered to 
the son of D, and brought suit for the money : Held, 
that he could not recover without proving that the exi- 

gencies of the case required the services of a physician, 

or a special request. Keaton vs. Davis............000 457 











6. Asst. vs. two. At Common Law, judgment cannot be 
given against one ; otherwise, under our laws. Wooten 
8.06. eR. 083 liv ABI... MA Lisiagickes 609 






ATTACHMENT. 






1. Attachment and bail for the same matter, cannot be 
sued out at.the same time. Clark vs. Tuggle.......010+ 604 









2. An affidavit fora'sum certain, “ subject to an unascer- 
tained set-off for work,” 1s sufficient. The Holston 
De. io, i ON vo anes htc esti dens ths ncesmesnaions +647 









3. An hing, by surety, need not show “ that ordina- 
ry process of law cannot be served.’’ Shockley vs. Bul- ' 
SON ii weitin ain clanipaiatiy A iddtansketiginereskivencrggess ee 






4, If no form is prescribed, a substantial compliance is 
sufficient. Ibid. 







ATTORNEY. 











See Evidence, 12. WSet-off, 1 








BAIL. 


i. A suit upon a bail bond (not good under the Statute) 
alleged, thatit. was voluntarily tendered. «No. evi- 
dence but the bond was offered: Held, that a non-suit) 
was properly awarded. Sackett, Davis § Potter vs. 
Tesalean: 6b thease ip diswawss. died aces ike shi bia gad HK, 401 


2. Where bail is required by an agent of the plaintiff, 
‘who swears he is agent, andthe principal files his de- 
claration on this affidavit: Held, that this is evidence 
that.the principal authorized tho act. tome o.cihare 

Winter § \C0.....s.sccrvcettobers poverictlibets dé Givi wi. . 690 


See Attachment, 1. 


BAILMENT.,. 


1. The undertaking of a party to,receive, money. and de- 
liver it to. another, without reward, is. mandate ;,.and 
in contracts of this.sort, the. mandatory is: liable. for 
gross negligence only. The burthen of proofisthrown 
upon the plaintiff to make ont at least a prima m“ 
case. McNabb vs. Lockhart ¢ Thomas...npeie-<ovavse-s 495 


to 


. Negligence i is ordinary, less. them cols aie more 
than ordinary,; and he who omits even slight diligence, 
fails in the lowest degree of prudence, and is deemed 
grossly negligent: his conduct — ae 
dolo proximus., Ibid. ...... 

3. He who accepts a burden gratuitously, is not to be 

dealt with as'one who receives abenefit ;. and whether 

he has been grossly negligent, is‘a fact to be deter- 
mined by the Jury. Ibid. 


4. In an action against such a ‘bailee, for the loss of 
money by negligence, the defendant may give in evi- 
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dence his own acts and declarations immediately after 
the loss, to repel the charge. Ibid. 


5. He cannot be sworn as a witness to prove the loss. 


Ibid. 


6. Where, in such a suit, the plaintiff proves the buying 
and selling of property, and handling of funds after 
the alleged loss by defendant, he may rebut by proof 
of his pecuniary means before the loss. bid. 


7. Hemay put in evidence his general character for hon- 
esty and trustworthiness. J did. 


See Slaves, ge. 2. 
BANKS AND BANKING. 


1. The right of creditors to call on the State of Georgia 
for the unpaid stock due by her, was taken away by 
the Act of 1834, extending the charter of the bank. 
Robinson et al. vs. a State........ Wi RUD ote 


2. A ‘bank may, of necessity, receive its own stock in 
payment of a debt. This becomes a fund for the cre- 
ditors of the bank.» The other stockholders are not lia- 
ble for unpaid instalments due on such stock. bid. 


3. All reasonable expenses of a receiver of the assets of 
an insolvent bank are legitimate ‘changes against the 
trust fund. Ibid. 


4. Debts due toa bank may be discharged in its own 
notes, even after transfer, or after judgment. did. 


5. Bank bills should be protected in preference to every 
other class of debts—and Statutes passed for this pur- 
pose should be liberally construed. Ibid. 
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-6. The State, by becoming a stockholder in a bank, while 
it does not extend to the bank’ her privileges or pre- 
rogatives ; still, it does not’ divest her of her sove- 
reign rights as a creditor. bid. 


“7. The State having redeemed more than her share of 
the bills of the Bank of Darien, no farther liability at- 
taches to her as a stockholder. : Toid. 


8. Bank notes, although fraudulently put into circulation 
or even stoleri, become the property of him who gives 
a reel consideration for them, dona fide. Tbid. 


), A party who proves the foss of a bank note, is enti- to 
_ tled to require payment thereof of the bank, by ten- 
“dering suitable indemnity. f bid. 


10. The 4th part of the 6th section of the charter of the 
Pl. & Mech’s Bank of ‘Columbus, is in these words: 
‘The total amount of debts which the said corporation 
shall at any time owe, ‘by bond, bill, &c. shall not ex- 
ceed three times the amount of capital stock actually 
paid in, over and above the amount of specie in the 
vaults actually deposited for safe-keeping. In. case 

- of excess, the directors, under. whose administration it 
shall happen, shall be liable for the ane in their pri- 
vate and individual capacities, and may be sued for 
the same in any Court of record in the United States, 
by any creditor of the corporation, any condition, — 
covenant or agteement to the contrary notwithstand- 

-ing; but this shall not be so construed, &c. :’’ Held, 
that the liaLility of the directors is not penal but rem- 

. edial; joint and not several; and neither absence nor 
dissent will relieve a director from liability. Banks 
08. Darden... 2... .....0 Ui. ava, dausde baehas caeal 318 


11. The charter of the P. & M. Bank of Columbus does 
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not require that the whole amount. of the capital stock 
should be paid in specie, but only 25 per .cent. there- 
of. And in order to charge the directors,.it-must be 
shown that there was an excess, and that it happened 
during their administration. bzd. 


12. Where the charter of a bank required that. twenty- 
five per cent. in ‘specie should be-paid in before the 
board of directors should proceed to issue their notes, 
and this was never done: Held, that the corporation 
could not plead. the illegal organization, to a suit by 
an innocent bill-holder; the liability of the stockhol- 
der being incidental to that of the bank, he is estop- 
ped also. McDougald, adm’z, vs. Lane 


See, also, MeDougald, adm’ x, ts. Bellamy, edn’ 


13. The liability of the stockholder in such a case, is 
not secondary and collateral to. that of the directors, 
for an excess of issue, where-the charter makes the di- 
rectors liable for such excess. But the liability. is 
joint and several with that of the directors. bid. 


14. . In sucha case, the exemplification of a suit.against 
the bank, is some evidence of thé identity of the bills 
sued on. bid. 


15. If the bill-holder nie inion in ad freadulent or- 
ganization of the bank, he cannot reeover of the other 
steshlibliars:  Tbid., 


See, anid, MaBoupett vs. Bellany y 
16. The defendant’s Attorney is not entitled to an order 
requiring the bills sued upon to be deposited in Court 


until after final judgment. T6zd. 


17. All who were at any time stockholders in the P. & 
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M. Bank of Columbus, are liable to bill-holders, un- 
less they have given the notice required by the char- 
ter. MeDougald, adm’x, vs. Bellamy, adm’r...+/..... 411 







18. A stockholder ceases to be such, inside the charter, 


so soon as he transfers, whether he gives the notice or 
not. Ibid, . 









19. Can a stockholder who has ‘transferred, and is a 
bill-holder, ‘sue the others for the redemption of his 
bills? Query. Ibid. : 






20. Libility of corporations for the torts and wrongs of 
their directors and other agents. Ibid. 






21. The Legislature may. pardon an illegal organization 
of a bank. . Ibid. 





See Equity, 9, 10. Promissory Notes, 2. 





BOND. 





1. A bail bond in a criminal case for the appearance of 

A B, “to answer the charge, and well and truly abide 

by the finding of the Court in the premises,” is not bro- 

ken until indictment found. Liceth et al. vs. Cobb, 
Gov.” GO..sivcceesceveccesienseshadey oxggs PEPE St Ree seve O14 








See Bail, 1. Tax and Tax Collectors, 1. 








CERTIORARI, 









1. Does not lie to decision on a possessory warrant. 
Heard vs. Heard......sseseeees bev bidibedseceee sseccoee vevees 739 





See Practice Supr. Ct. 5. 
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__, CHARGE OF THE COURT: 


1. The charge is not “hyphothetieal,”’ where there is 
any evidence to sustain it. Willis vs. Willis 


2. It is not error for the Court, in its charge, to assume 
as true what is admitted to be true. Walker et al. 
vs. Wooten et all........ abil sebcDpaseePOAe te BARE desta 119 


8. If a charge is requested and the Court, in reply, reads 
a decision of the Supreme Court, Counsel should re- 
quest an aditional charge, if the decision does not cov- 
er the whole ground. Wright vs. The State 


4. Professional ethics and courtesy. Ibid. 


5. When the Court has charged fully, and the Jury re- 
turn for instructions on a particular point, the Court is 
not bound to go over all that part of his charge favor- 
able to the prisoner. Hatcher vs. The State 


6. It is not error to refuse a charge not warranted by 
the testimony. McDougald, adm’x, vs: Bellamy, 
ODN HF hide eee dele ed ete ae. SA 411 


7. It is no objection to a correct charge, that it does not 
go farther. Durand vs. Grimes 


8. It is error for the Court, in summing up, to refer only 
to the testimony on one side. Leary vs. Leary 


See Criminal Law, 6. 
CITIZENSHIP. 


See Evidence, T. 
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OONFLICT OF LAWS. 





1. The laws of one State have force in the territory of an- — 
other, so long as they do not come in conflict with the 
power or right of that State, or any of its citizens. __ 
Sanford, adm’r, vs. Thompson et al.....++0+++ ccscsseee OO4 







2. The lex loci applies only to the construction of con- 
tracts—not to the remedies on them. Joyce vs. Scales. 725 






See Administrators, ge. 8. 


CONSTITUTIONAL LAW. 






1. An Act ‘to extend the charter of a corporation” by 
usage, includes the terms on which the extension is 
granted. Robinson et al. vs. The State......+..... odtene 






2. An unconstitutional Act may nevertheless operate as 
notice to those acting under it. did. 





8. The General Assembly have the power to regulate 
and prohibit the retailing of spirituous liquors, and 
may delegate that power to municipal corporations. 
Perdue, Clerk, Gc. v8. EUi8.....0ccrsescceccseceseeceecrees 











4. The lex loci applies to the interpretation of contracts, 
not to the remedies on them. Under this rule, if a 
party be discharged from imprisonment only, he re- 
mains liable for the same debt in another State. 

Fegee Che TMB 0.0: <x csvvensesssjeiverssinngenpoivese Siwweee 125 











5. This rule is not in conflict with that clause of the a 
Federal Constitution, declaring that “full faith and 3 
credit,” &c. That applies only to pleadings and evi- 


dence. Ibid. 


VOL. XvilI-96 
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See Grant, 1. Jurisdiction, 2. 


CONTINUANCE. 


1. The Act of 1853-’4, relative to continuances, does 
not require the party to state, under oath, what he ex- 
pects to prove by the absent witness. It only requires 
it to be reduced to writing. Banks vs. Darden 


2. Absence of Counsel is not a favored ground, especial- 
ly where able Counsel are associated ; and the party 
must always swear he expects to get his assistance at 
the next term. Wright vs. The State 


3. Popular excitement is no ground, after the first term ; 
and if renewed by defendant’s escape and recapture, it 
is still no ground. Ibid. 


4, A witness must be proven to be subpeenaed—informa- 
tion will not do. bid. 


5. The Court may send for witnesses if within reach; 
and if found to be fictitious, may force a trial. Poole 
90. NE TONING. 0 fo. acnccnnnosc pats cggscaghons ppikdpanpabens 567 


6. Public excitement is no ground in small offences. 
Ibid. 


See Insolvent Debtors, 1. 
CONTRACTS. 


1. Distinction between contracts between parties and li- 
abilities ex quasi contractu. Banks vs. Darden 818 


Seo Assumpsit, 2. 
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COUNTY TAX. 






See Zaz and Tax Collectors. 


CRIMINAL LAW. 










1. There may be cases of manslaughter in which there 
was no assault by the person killed upon the person 
killing. Stokes vs. The State........ cintanbanwe<sainauilesned 17 










2. A prisoner is entitled only to a list of the witnesses 
sworn before the Grand Jury. Keener vs. The State. 194 





8. Where previous threats, without any overt act, are 
sought to be used as a justification, they must be 
brought home to the prisoner: Aliter, where they are — 
used merely to show the state of feeling on the part 

of the deceased. did. 











4, Verdicts find the criminal, not the naked fact. 
Hence, the Jury must pass on the law as well as the 
fact. Ibid. 














5. If a homicide is committed by one laboring under 
the fears of a reasonable man, that a felony was about 
to be committed on him, it is justifiable. If the fears 
are of any injury less than a felony, the offence is 
manslaughter, and not murder. Ibid. 







6. The duty of the Judge in charging in criminal cases. 
Ibid. 






7. The doctrine of reasonable doubts extends to cases 
of every degree. Wasden vs. The State.......+0++ 264 





8. In an indictment for killing a Deputy Sheriff, the 
official character of the deceased need not be alleged. 
Wright v8. The MN Aiivtsscrsisvitnctittetizind 388 
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9. The judgment will not be arrested because the indict- 
ment was not read to the Jury. Ibid. 


'10. Nor because the initials only of the names of three 
of the nineteen Grand Jurors are set out in the in- 
dictment. Hatcher vs. The State...... pil dacitainilve 460 


11. A demand for trial may be made at any time during 
the term, provided there is a Jury empannelled 
qualified to try the case, and before the Jury is dis- 
charged. Jordan vs. The State.......ceceseees paaences 582 


12. Doubts expressed to the construction put upon this 
section of the Code, in Denny vs. The State, 6 Ga. 
491. Ibid. 


13. Accomplices—when admissible as witnesses. Arm- 
stead vs. The State 


14. When two are indicted for a homicide, and the trial of 
one progressing, evidence that the decedant said that 
the other “did not touch him”’ in the fight, is irrele- 
vant. Ibid. 


15. The rules which justify self-defence extend, under 
the 16th sec, of 4th div. of the Code, to the relation 
of brother and sister, and brother and brother. did. 


16. Hudson and Hutson are idem sonans. Chapman 
pe Whe Wee. ai ive iaidihiticdcivectiesiouss tio ddd dish Stee 736 


17. Upon an indictment for gaming, the State may 
prove the offence at any time within the Statute of 


Limitations. did. 


See Adultery and Fornication. Bail, 1. Continuance. 
Evidence, 25. New Trial, 6. Practice Superior 
Court, 6. Slaves, fc. 1. Surprise, 1. 
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DECEIT. 


1. The scienter is necessary to sustain the action for 
false representations. Manes vs. Kenyon..........0+00s 









2. “‘Fraudulently”’ is an equivalent allegation. Ter- 
£OE ve, DANN 0s céeic onesies tebe est i Tisarid eal 404 






See Lvidence, 2, 11. Estoppel, 1, 2, 8. 






DEVISE AND LEGACY. 





1. B gave all his property to his ex’r, for the support and 
maintenance of his family, in the first instance; then 
directed that if either of his children should die after 
marriage, without leaving issue, the wife of such child 

should have $500; next, that as his children arrived 

at age or married, his ex’r should give off to such child 
such portion of the estate as he thought best, but the 
title to such portion should not be divested from his es- 
tate, nor such child acquire any title thereto; but the 
property was to belong to his estate until the young- 
est child should marry or come of age, and then should 
be brought into the general fund and divided among 
all his children, equally, share and share alike. If all 
his children died without leaving issue, a devise over. 
One of his sons died, after arrival at age, but before 
the youngest arrived at age or married: Held, that 
the adm’r of such child, so dying, could recover no 
portion of the corpus of the estate, but the same vest- 
ed in the children surviving. when the youngest arrived we 
at age or married. Cogburn, adm’r, vs. Ogleby, " 
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. Where a will gives to certain persons all of the pro- 
ceeds of a sale, after providing for a specific object, 
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and that object fails because the provision is void: 
Heid, that the legatees take the entire proceeds of the 
sale. Adams, guar. Oj TMADRy: OIE vn 200095 vistedacensensi 130 


3. Where.a testator.directs certain funds to be invested 
in bank stock, and gives the dividends, without limita- 
tion, to certain persons and their heirs: Held, that the 
legatees take the corpus, and that it is optional with 
them to take it before or after the investment in bank 
stock. Ibid. 


4. Bequests to wife for life, and if daughter should be 
dead at the death of her mother, without issue, or af- 
terwards die, leaving no issue, then over: Held, that 
the daughter takes a contingent and not a vested in- 
terest; and at any period before death of mother, the 
remaindermen over might maintain a bill praying a 
stay of waste. Griswold et ux vs. Greer et al 


5. The words “ dying leaving no issue,” must, in Geor- 
gia, be construed to import a failure of issue at the 
death. I bid. 


6. Whether the issue of a female slave bequeathed, born 
after the making of the will, passes to the legatees, de- 
pends upon the intention of testator, to be gathered 
from the will. Harrell vs. Greene 


See Slaves, fc. 1. 
DISCOVERY AT LAW. 


1. Where good cause is shown for not answering, the 
Court may grant continuance or put the party on 
other terms. Bartee vs. Andrews 


DIVORCE, 


1. In an action for, by, the husband, the conduct and 





INDEX. 
e 
conversation of the wife, at the sick bed of her-alleged 
paramour, are admissible in evidence. Leary vs. Lea- 


2. The husband cannot make evidence, by making as- 
signations by letter over the wife’s name, and *then 
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proving that the person to whom they were addressed > 


had repaired to the spot. bid. ° 


3. Declarations of the suspected paramour, not made in 
the wife’s presence, are not admissible against her. 
Ibid. 


4, The husband may prove that he knew nothing of the 
report of his wife’s misconduct until it was. generally 
known in the neighborhood. zd. 


5. So, also, he may prove that he promptly dismissed 
from his house the person suspected. Ibid.. 


See Husband and Wife. 
DOMICIL. 
See Guardian and Ward, 1. 
EQUITY. 
1. While it is the favorite policy of Courts of Chancery 
to distribute all the assets of an insolvent debtor part 
passu; yet, when a judicial preference has been es- 


tablished by the diligence of one creditor, that prefer- 
ence will be observed. Robinson et al. vs. The State 


Of Peorgia.sines...cccovovegoecoserevavecgesenedoossbarrase sve 


2. Though equitable assets should be distributed ratea- 
bly; yet, it is otherwise as to legal assets. Ldid. 
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& 
3. The broad and most sensible distinction between legal’ 
and equitable assets is, that the first can be reached by 
legal remedies; the last cannot. © I bid. 


4. The party seeking to open an account, has upon him 
the onus of showing error, arising either from fraud, 
accident or mistake. Walker et al. vs. Wooten et al.. 119 


. 
5. Specific performance of a personal contract will not 
be decreed, unless irreparable injury will otherwise 
result. The Justices, gc. vs. Croft 


6. Equity has jurisdiction to restrain a party from rais- 
ing a mill-dam, to the injury of another’s health. 
Norwood vs. Dickey 


7. A purchaser of a lot of land at Sheriff's sale, who 
loses the land by a superior title, cannot, in Equity, 
enjoin the Sheriff from paying over the proceeds of the 
sale to other fi. fas. of the plaintiff against the defend- 
ant, without charge of fraud. Methvin vs. Bealy et 
Thccrccercctccingiese eve ececcceces voce sebeeee. cosese cesececcsees 551 


8. A bill which seeks to have applied to the plaintiff’s 
demand, exclusively, a fund in which all of the de- 
fendants are interested, is not multifarious. Laven- 
der et al. vs. Thomas et al 


9. The parties to a contract prayed to be specifically 
performed, are proper parties to the bill. Zid. 


10. There are cases in which, in Equity, a party may be 
sued out of the county of residence, (e. g.) as where, 
otherwise, no decree can be rendered. Ibid. 


See Administrators, §c. 7. Injunction. Laches. Mort-- 
gages, 8. Partners, 1, 2. 








EQUITY. PRACTICE & PUBADING, 










1. The vvenecabetinne of & deceased defendant to a bill, . 
who has answered during his lifetime, file pleas in bar, 
and..an order. is taken that the. pleas. and answer 
“ stand for a hearing at the final trial;’’ subsequent- 
ly, complainant’ moved to take the pleas from the file. . 
—Ist. Because an answer had been previously filed. 
2d. Because they are not sworn: Held, that.the mo- 
tion should be over-ruled,, : eae et al. vs. Wooten 
CF GL... Diigediesn02 geen obeeopovedadaasy sabnacneesbens bravonses - 














119 









. On a bill to construe a will, where the will contains 
clauses seeking to grant foreign emancipation to cer- 
tain slaves: Held, that the Court would not allow 
either a next friend or The American Colonization So- 
ciety, to be heard in behalf of the slaves. Hunter 
and American Colonization Society vs. Bass, ex’7..... 12T 











3. If the answer swears off only a part ofthe equity, 
the injunction may be dissolved pro tanto. Edwards 
ANA Perryman Cb ho...ccdvesecsscccse ccnccesescosepeccesan 






4. If a married woman.is the chief beneficiary under a 
bill filed by her trustee and next friend, she. is enti- 
tled to be consulted as to its dismissal, and no act: of 

the trustee will be suffered to prejudice her rights. 

Tbid. 












5. If a complainant puts, in the shape of a supplemental 
bill, that which properly should be in the form of a pe- 
tition for an interlocutory order, the Chancellor’ will 
still shape the proceedings so as.to give proper relief. 

Miller et al. vs. Sanders et al.......ccsececeessescensecres 











6. If the complainant inaccurately denominate the writ 
asked for, a “ writ of quia timet,” yet, if-the prayer is 
VOL. XVilt-97 “Sy: 
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appropriate to a bill of quia timet, and the proceeding 
is sufficient.in other respects, the Chancellor may act. 
upon it. Ibid. 


T. Where a proceeding is. based upon an original fill}. 
the allegations of such original bill should be set out. 
Ibid. ; ; 


8. It is deficient, also, if it seeks bond and security for 
the defendant’s appearance with ‘the property, with- 
out setting out the value of the property. did. ° 


See Husband and Wife, 2. ° 
ERROR, 


1. Does not lie to the admission of evidence unobjected 
to. Burtine vs. The State 


2. Does not die where an appeal is entered. Jones et 
al. vs; Crawford, ex’r 


3. Though the Court errs in rejecting a set of interrog- 
atories, yet, if another set.is sued out and no harm 
done, the judgment will not be reversed. Leary vs. 
BOY. iegisesvesecqvascvipoccessssessocaisccconesespesqene 0 


ESTOPPEL. 


1. Under modern conveyances, with or without war- 
ranty, title to land subsequently acquired does 
not pass to the grantee by estoppel. Way vs. Ar- 


2. Are not our Registry Acts a virtual repeal of the 
doctrine of estoppel? did. 


‘3. B makes a deed to C, and afterwards conveys the 
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same. land to T. The younger deed is recorded. 
The older is not: Held, that T, the donee in the 
younger deed, is not estopped from saying that B had 
mot conveyed to ©. Faircloth vs. Jordan.........-.. : 








EVIDENCE. 






1. In cases for libel and slander, an exception is made 
tothe general rule; and witnesses may state their 
inferences, how they understood the words to be 
spoken. Hawks vs. Patton,.......... API ane i 52 






2. If a deed is made, referring to a plot of re-survey, 
which is not attached, parol evidence is admissible to 
identify the plot. Way vs. Arndld.........ccccseeerees 181 






8. Ordinarily, a witness must state facts, and not his 
opinion or expectation, which is a conclusion from the “| 
the facts. Keener vs. The State.........ccccecsceseees 












4. Where the character of a party as to any particular 
trait, or as developed under special circumstances, is 
put in issue, it must be proven by evidence of general 
reputation, and not positive evidence of general bad 
conduct. Is'there any material difference? Query. 
Ibid. ey 
















5. All the circumstances of a transaction may be sub- 
mitted to the Jury, provided they afford any fair pre- 
sumption as to the matter in issue. J bid. 






See, also, Sample vs. Lipscomb......c.sccecsecceveeerevesces 685 


6. Threats—when and for what purpose visible. Zb¢d. 






7. A certificate of the Clerk of the Superior Court, that 
an alien had, in all things, complied with the law, 
and had-taken the oath of naturalization, and been 
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admitted as a citizen, is not sufficient proof of. natural- 
ization. Miller vs Reinhart 


8. Upon an issue of devisavit vel non, where undue in- 
fluence is alleged to haye been exerted by the step- 
mother, to the injury of the children; and it is in 
evidence, that ‘‘bad feeling’ existed between’ the 
step-mother and one of the children, it is admissible 
for the witness to explain the cause of the bad feel- 
ing; and the withholding of this evidence is ground 
for a new trial, under the Act of 1853-4. Coz vs. 


Rutledge et al........ eo ines liaise ta sigteiinsle he bebanacicn suai 2 


-9, Bank books are admissible as evidence, both for and 
against the corporation. It is allowable, however, to 
prove by parol, independent facts, such as the dis- 
position of stock, and the issuing of a large amount of 
bills or notes. Banks vs. Darden 


10. When books are admitted in evidence, they are tes- 
timony before the Jury as to all entries appertaining 
to the same transaction ; still, the party offering them 
may select and read to the Jury such portions as an- 
swer the purpose for which he introduced them ; leav- 
ing it to the other party to bring out any other parts 
that he may see fit. J dzd. 


11. The maker of a deed is a competent witness to prove 
that the deed is a forgery, although it is proven by the 
subscribing witnesses. Faircloth vs. Jordan 


12. The Act of 1850, in reference to the testimony of 
Attorneys at Law, does not prohibit their testimony, 
when the information which is sought was necessarily 
“a matter or thing acquired from his client, or during 
the existence and by reason of the relationship of 
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client and Attorney.” MeDougald, admr’x. vs. Lane 444 
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13. It-is not. a good. objection to the deposition of a 
witness, testifying to services and articles which have 
been entered in a book, that the book is not produced 
if he states that the book is lost or destroyed.  Kea- 

CON. 00s DUNG Sik oS inca Tivtindsnddtedecesdiamclg vitae 457 


14. What a party says as to the ownership of money, 
when: he delivers the packet for transportation, is ad- 
missible as a part of the res gestee. McNabb vs. 
Lockhart & 7 tomay Wisk sais BS ‘spedea dees BURN 495 


15. Where, from the nature of the case, other evidence 
was not to be obtained, and there would be a failure 
of justice without the oath of the party, ought he not 
to be allowed to. testify? Zbid. 


16. Depositions properly executed, except the omission 
of the words, “answered, subscribed and sworn to,” 
were objected to on the trial, after laying in office . 
three years: Held, that the Court should require the 
party objecting either to waive or submit to a general 
continuance. Dawson vs. Calloway...:...,... setigstaddle 575 


17. Opinions, in general, are not.evidence. bid. 


18. A subscribing witness to a deed proved its execu- 
‘ tion, “as he supposed, for the purposes therein men- 
tioned :” Held, sufficient. J bid. 


19. Declarations accompanying possession, are good 
against parties and privies. Ibid. 

20. A witness examined to one point may be cross-ex- 
amined as to all. bcd. 


21. Papers produced under notice are evidence, when 
inspected, for both parties. Wooten ¢ Co, vs. Nall... 609 


22. Receipts and other papers are admitted upon no 
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other proof than the presumption of their fairness, 
founded on human experience. J did. 


23. Parties to the record when a witness. bid. 


24. A party not appealing, may be a witness for co-de- 
fendant appealing. bid. 


25. Declarations of slayer of runaway slave, as to the 
facts, made immediately afterwards, are admissible as 
part of the res geste. Itis forthe Jury tosay whether 
made with a view to color the transaction. Hart vs. 
Powell 


See Administrators, §c..10. Bailment, 4 to 7. Banks, 
ge. 14. Criminal Law, 14. Divorce. Discovery at 
Law. Laches, 3. Pvractice Superior Court, 1, 2. 
Promissory Notes, 2. Witnesses. 


FRAUDULENT ASSIGNMENTS. 


1. Mortgages are not ingfaded in the provisions of the 
Act of 1818. Lavender et al. vs. Thomas et al 


2. Reducing a note to small notes of $30 each, in order 
to give a preference to one creditor, is not forbidden 


by that Act. bid. 


GARNISHMENT. 


1. Debts secured by negotiable notes may be the subject 
of garnishment. King and another. vs. Carhart, 


Bros. F Co. 22.02.20. scccvenssseitevlacs ship tis aieaapaniel 650 


2. A transfer of notes as collaterals, places them beyond 
the reach of subsequent garnishments. J did. 


3. If a garnishee answers that he is satisfied his note 


635 





was transferred ‘before service of the summons, judg- 
ment cannot go against him. Ibid. 


GIFT. 


See Loan, 1. 


GRANTS. 


1. The Act of 2ist December, 1843, limiting the time 
in which grants should ‘be taken out for lands 
drawn by orphans, &c. is not unconstitutional. Me- 
Kinney é al. ve. Compton.......i.cccssesssessecseeecseees 170 


2. The time from which the circulation runs, is from 
the date of the drawing, and not from the close of 
{ the lottery. Ibid. . 


GRIFFIN—CITY OF. 


1. Its retail license ordinance is constitutional and valid. 
Perdue vs. Elllis........cccccccce0ks DW sestvccenadaanenaaa 586 


2. Authority of its council to file a bill to assert the 
rights of the city to certain lots dedicated by the Mon- 
roe Rail Road Company. Cox vs. the Mayor, §e.... 725 


GUARDIAN AND WARD. 


1. When the ward comes to years of discretion, the 
residence of his guardian is not his residence, unless 
he chooses to make it such. Roberts vs. Walker....... 5 


HUSBAND AND WIFE. 


1. In a libel for divorce, at the instance of the wife, it 
is the duty of the Court to institute some inquiry as - 
to the authority for bringing the suit, where suspicion 





hasbeen cast upon the bona fides of the transaction. 
Swearingen vs. Swearingen 

2. If, upon a verdict rendered, settling property upon 
the wife and children, a decree is entered, not accu- 
rately framed, to carry out-the verdict, the decree: 
may, after the death of the wife, be perfected, so as 
to.do what was intended to be done. Napier et al. 
vs. Haward et al 


3. In a suit for divorce, by the husband, on account of 
pregnancy of the wife at the time of marriage, the 

, Court should grant temporary alimony, though the 
husband offers to prove the truth of his allegation. 
Frith vs. Frith 


See Divorce. Equity Practice, 4. 


INDICTMENT. 
See Criminal Law, 8, 10. 
INFANT. 
See Will, 7. 
INJUNCTION 


1. Does not lie against the Justices of the Inferior Court. 
The Justices, $c. vs. Croft 


See Equity Practice, 3. 
INSOLVENT DEBTORS. 
1. The withdrawal of the schedule from the Clerk’s of- 


fice, by the Attorney of the applicant, immediately 
after its filing, and its detention till Court, may be a 
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good ground for continuance, but will not support a 
motion for the imprisonment of the debtor. Lindsay 
Ce ee a Pee ee 50 





2. A schedule, with the oath of the debtor appended 
thereto, “that he has no property or effects of any 
kind whatever, except as excepted in the oath pre- 

scribed by law,” is sufficient. bid. 







See Constitutional Law, 4. Equity, 1,2. Fraudulent 
Agsignments. 






INTEREST. 







See Administrators, fc. 2. Trusts and Trustees, i, 2. 


INTERROGATORIES. 








See Evidence. 





JUDGMENT. 





1. A grant of letters of administration may be attacked 
by showing that the Court had no jurisdiction. Grif- 
fil’ s Leese v2. Wright........cccrcccesccesveccesseceesers 173 






2. A mortgage is an alienation, in the sense of the Act 
of 1822, prohibiting alienations pending an «appeal. 
Behn & Foster vs. Phillips.....sccccccsevssccsseecceseecee 466 







3. Nune pro tune judgments may be signed on first ver- , 
dict, so as not to prejudice the rights of third persons, 
notwithstanding the 66th Common Law rule. Perdue 
Re reer pe A Ries pes a Se AEE 







4. A judgment creditor may, bona fide, indulge his debt- 
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or more than seven years; and an entry of part pay- 
ment to the officer, (though defendant may have prop- 
erty sufficient to pay all,) will keep the same from be- 
coming dormant. Neal vs. Lamar 


See Administrators, fc. 5. Sheriff and Sureties, 1. 
Wills, 6, 7. 


JURISDICTION. 


1. A citizen of another State, may be sued in any coun- 
ty where he may be found, in this. Murphy vs. Win- 


2. A motion to set aside a recovery in ejectment, is a. 


suit respecting land, and must be tried in the county 
_ where the land lies. Murdock vs. Little 


See Lost Deeds, 2. 
JURY. — 


1. The mere formation and expression of an opinion, 
does not necessarily disqualify a Juror. It should 
be deliberate,’ fixed and abiding. Wright vs. The 


See New Trial, 2. Practice Superior Court, 1. 


LACHES. 


1. Long acquiescence by parties out of possession, is pro- 
ductive of much hardship and injustice to others, and 
cannot be excused except by showing some actual im- 
pediment, caused by the fraud or concealment of the 
party in possession. Woolfolk vs. Beatty 


2. The party guilty of gross Jaches, cannot screen his 


690° 








INDEX. 779 






title from the just imputation of staleness, merely un- 
der the pretence of an imaginary impediment or tech- 
nical disability. did. 






€ - 





3. A former administration will be presumed to protect 
the ancient title and possession of personal as well as 
realestate. Ibid. 














LEGACY. 


See Devise and Legacy. 







LIEN. 





1. The sovereign right of priority of payment to debts 
due the State, exists in Georgia. It is a wholesome 
right, and is approved by the Courts. Rodinson et al. 
vs. The State........0.- iiecndiidtoduidateesiemmmmea 







2. It does not exist here with all the incidents attached 
to the royal prerogative in England. It does not 
over-ride an antecedent lien of an individual creditor. 
Ibid. 











LIMITATION OF ACTIONS. 






1. If, upon a settlement between trustee and cestuc que 
trust, the former notifies the latter he owes him more, 
the Statute of Limitations begins to run from that time. 

Watker et al. ve. Wooten et al.......scccccrcccccccccescees 











2. The Statute does not run in favor of an executor de 
son tort, of an executor de son tort, where it would not 
run in favor of the deceased person. Dawson vs. Cal- 
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3. The Statute can be pleaded by those in whose favor 
it runs, and their privies, and by no others. did. ~ 
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See Administrators, gc. 1,6. Grants, 2. Laches. 
LIQUIDATED DEMAND, 


1. Whenever rendered certain what and how much is 
due. This need not be contemporaneous with the 
agreement. Bartee vs. Andrews 


LOAN. 


1. Where H loaned property to T and his wife, for the 
life of the latter, with the understanding that at the 
death of the latter the same should be returned to his 
daughter M: Held, that this was not an attempt to 
vest a remainder in M by parol gift, and that she 
might recover the property at the death of the wife. 
Boothe vs. Terrell 


LOST PAPERS. 
1. In a proceeding, under 6th section of Judiciary Act, 


to establish a lost Sheriff’s deed, the defendant in f. 
fa. is a necessary party. Turner vs. Joiner et al..... 368 


2. A lost deed to land, must be established in the county 
where the land lies. bid. 


3. The State should be a party, when the lost papers be- 
long to a State case. Buchanan vs Beckham 


MANSLAUGHTER. 
See Criminal Law, 1. 
MANUMISSION. 


See Slaves, ge. 2. 
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MERGER 









1. Does not take place where the person holding the 
two estates intends that it should not. Knowles et 
GE, CBs, SAE GE a cncncncnsvnseantshanetnbinaedeusiibininee 476 





MILLDAM. 






\ See Lquity, 6. 


MORTGAGE. 






1. If the holder of the equity of redemption takes an as- 
signment of the mortgage which is in the process of 
foreclosure, and goes on with the suit of foreclosure, 

; the equity of redemption does not merge, such not 

being his intention. Knowles et al. vs. Lawton et al. 476 













2. The judgment of foreclosure binds not only the mort- 
gagee, but-also his vendee, although the latter be not 
a party. -Lbid. 









3. The purchasers of parts of mortgaged property, have 
not the right to compel the: mortgagee to resort, for 
his money, first, to the part remaining in the hands 

of the mortgagor. Ibid. 










-4, Judgment cannot be rendered on foreclosure, for in- 
stalments not yet due. Resort must be had to Equity. 
Tomes ve. LGWrence.....<..cccccssscessee covbvecesccsecscctes 






‘See Judgment, 2. 






NEW TRIAL 


I. Will be refused, though the preponderance of testi- 
mony is against the verdict.. It must be “ decidedly 
and strongly.” Wallis vs. Willis.......sssseessseees wee 18 
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2. The disqualification of a Juror, known to the prisoner 
before he was sworn, is no ground for a new trial. 
Keener vs. The State 


3. Where the ground taken is tampering with the Jury, 
and affidavits are offered on both sides, if the case is 
not made out against the Jury, a new trial will be re- 
fused. Mathis vs. The State 


4. Though the testimony of a young and inexperienced 
witness be not free from discrepancies; yet, if there 
be about it, as a whole, such an air of truth as in the 
opinion of the Court authorized the Jury to found a 
verdict thereon, a new trial will not be granted. did. 


5. Will be granted where the verdict is strongly and de- 
cidedly against the weight of evidence. Burkhalter 
i els aecciindan dencndtiinns dtiadion unahehid tah anelitenabie 367 


6. It is the duty of the Judge to have ail the testimony, 
in cases of felony, taken down. The omission to do 
so, is not a good ground for a new trial. Hatcher vs. 


T he State 


. Although it is loose and highly irregular for the Jury, 
after being sworn, to enter a retail grocery and con- 
verse with other persons; yet, if it appears that no 
injury was done the prisoner, a new trial will not be 
granted. Burtine vs. The State 534 


. In trespass, where the Jury find for the defendant, 
and it is conceded that the plaintiff was entitled to 
nominal damages, a new trial cannot be avoided by 
tendering one dollar and costs. Jones vs. The Water 


See Evidence, 8. 
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NOTICE. 






See Constitutional Law, 1. Promissory Notes, 3. Rail 
Roads, 1, 2. 






ORDINARY COURTS 











1. Are Courts of general jurisdiction over intestates’ es- 
tates. Wood and another vs. Crawford.......ssseceeee 526 








PARTIES. 


See Lost Papers, -1, 3. 






PARTNERS AND PARTNERSHIP. 









1. Each partner, on dissolution, has equal rights to 
the assets; and if one takes exclusive possession over 
the wishes of the other, a receiver will be appointed 
by a Court of Equity. Terrell vs. Goddard......+..++ 664 










2. But if such exclusive possession is not shown by the 
the bill, and the answer denies it, a receiver should 
not be appointed. Ibid. 







PLEADING. 





1. In a case for words, under the Act of 1847, the form 
must be followed without material variation, so far as 
it goes ; but there may be explanatory allegations or 
inuendoes, so.as to state the cause of action distinetly. 
Hatphe: 00. PAs ows... :. 0s.0..cnayiewpigpevibagnn te cheap sites 2 











2. A statutory remedy, in derogation of the Common 
Law, must be strictly pursued. Banks vs. Darden... 318 






8. Suit may be brought, under the Act of 1847, ona 
note more than six years old, where there is ‘a credit 
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within six years before suit brought, although: 
more than six years elapsed before the credit was 
entered. Hart et al. vs. Holly et al 


4, Every action is properly brought, in this State, re- 
gardless of its form or name, which sets forth plainly, 
fully and distinctly, the plaintiff’s cause of action. 
MeNabb vs. Lockhart & Thomas 


5. Rules, as to when administrator, &c. must make pro- 
fert of letters, and when defendant must plead ne 


679. 


See Amendment, 1. Assumpsit, 1,2. Contracts, 1; 2, 3. 
Deceit, 1, 2. Rail Roads, 1, 2. Trespass, 1. 


POSSESSORY WARRANT. 


1. A promissory note is personal property, within the 
meaning and terms of the Act of 1821. Coursey 


See Certiorari, 1. 
PRACTICE SUPERIOR COURT. 


1. The Jury are not entitled to have in their room a 
plat, some of the lines of which are in evidence, and 
the others rejected. Way vs. Arnold 


2. Much latitude must be allowed to the Courts, as to 
the mode of conducting business. Thus, in the admis- 
sion of testimony, the Court in a proper case may re- 
quire the party to commence at such a part as may 
render other testimony admissible. Hatcher vs. The 


3. When there is a conflict of testimony, Counsel, in 
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conclusion, will not be stopped by the Court because 
he represents what his witness stated as proven. Ibid. 4 





4. Great. latitude is allowed to Counsel in forensic dis- 
cussion ; and liberty of speech must not be too much 3 
abridged. McNabb vs. Lockhart and Thomas......... 495 






5. Where the Court orders a. writ of certiorari to issue, 
and without fault. of ‘the plaintiff or his. Counsel, it 
is not issued, the case should not be dismissed on 
that account. Hopkins, Allen § Co. vs. Suddeth et al. 518 






6. It is the right and duty of the Judge to revise and 
correct the brief of the testimony, in all cases where 
it is required to be taken- down. Burtine vs. The’ 
MAGNE  c06iseidis iicdineckwvssipeccdblebiaoeae Sis etaksabvestineln . 584 






7. It is too late, when the cause is submitted to the Jury 
on the appeal, to demur for mere formal objections. 
Durand 08. Grimes..cccseveccsvseciscrsesesavedesveveveesees 693 







8. When Counsel have omitted to read to the Jury a. de 
ji. fa. and affidavit of illegality, they should be per- 
mitted to do so at any time. Wadsworth vs. 
P hidsiias,:: adtale....sinvak vio sie ahs ovis age aeus obs neiveweds . T09 






See Banks, fc. 16. Evidence, 16, 20. Judgments, 3. 
Sheriff, 2, 3,4. 





PRINCIPAL AND AGENT. 









See Bail, 2. 
‘PRINCIPAL AND SURETY. 





See Administrators, fc. 3, 4. Shegiff and Sureties, 1. 
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PROMISSORY NOTES. 


1. If A’s title to negotiable paper be good, and he trans- 
fers to B, a demand by A or his agent will enure to 
_ the benefit of B. Banks ‘vs. Darden 


2. Parol evidence is admissible to show that the payee 
is fraudulently enforcing the note against the maker, 
after the consideration has failed. Smith and another 
CIO i. IT i Si SAH rm »--. 440 


8. Notes payable at bank agencies are bankable paper, 
in contemplation of the Act of 1826; and notice must 
be given to indorsers to charge them. Butler vs. The 
Mar. § #. Ans. Bankes cia. cisccey cies CLT 


See Garnishment. Possessory Warrant. 
RAIL ROADS. 


1. The fifteen days specified in the Act of 1853-’4, de- 
fining the liability of rail road companies, &c. within 
which notice is to'be given or suit brought for the in- 
jury complained of, applies exclusively to cases where 
the demand is under thirty dollars. Jones vs. The 
Central R. R. & Co 


2. The notice to be given’under this Act, must be in the 
name and by the authority of the party aggrieved ; 
and a declaration in the usual form, with process at- 
tached by the Clerk and served by the Sheriff, will 
not be deemed a sufficient compliance with the Act. 
Ibid. 


g 


8. Rule as to diligence to be used by R. R. Cos. in pass- 
ing crossings, and when negligence of the other par- 
ty excuses them. Zhe Macon § Western R. R: Co. 
vs. Davis, adm’r 








INDEX. 








RECEIVER. 






See Partner, 1. 


REMAINDER. 






See Loan, 1. 









RESIDENCE. 


: 


See Guardian and Ward, 1. 







RETAIL LICENSE. 






See Constitutional Law, 3. 


RIPARIAN RIGHTS. 






1. Every riparian proprietor above the ebb and flow 
of tide water, is entitled to the land covered by the 
water, to the middle thread of the river. On the 

Chattahoochee, this extends to the boundary of the 

State on the western bank. Jones vs. The Water 
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SET-OFF. 





1. An Attorney ruled for money collected for the Cen- 
tral Bank, may set off fees due to him by ‘the State. 
Powers vs. The Central Bank... -cccccccsreteccreceees 658 






SHERIFF AND SURETIES. 


1. A judgment is recovered agairfst the Sheriff and his 
sureties. He alone appeals, and on the final trial ob- 
tains a verdict in his favor: Held, that the first judg- 
ment cannot be enforced against thé sureties. Beall 
et al. v8. Cochran, AdM’P.ssscceresseseeccevsesees pudeiesbeie 
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2. It is too late, after judgment upon an issue joined, for 
the Sheriff to complain of the uncertainty of the rule 
nist taken against him. Brannon vs. The Central 


8. It is usual to call on the Sheriff first to give an ac- 
count of his action, and then to move for him to show 
cause why he should not be attached, for contempt ; 
still, if both be combined in the same rule, it will, not 
be set aside.as erroneous. bid. 


4. A rule nisi vs. Sheriff, omitted to be entered on the 
minutes, may be entered nune pro tune. _ Ibid. 


5. A rule will not be made absolute against: the Sheriff 
for failing to levy, unless the movant shows that he 
has been enjured by the failure. Currell vs. Phillips 469 


SHERIFF’S SALE. 
See Hguity, 7. 


SLAVES AND FREE PERSONS OF COLOR. 


1. For the definition of offences. committed by slaves and 
free persons of color, recourse’ must be had to the 
Penal Code of 1853, and not to the Criminal Code of 
the Common Law. William (a-slave) vs. The State... 356 


2. If one, without any contract of employment, puts an- 
other’s slave to a hazardous service, in which his life 
is lost, he is responsible for his value, with interest. 


Collier vs. Lyons.....+++4 Bis edcsreeadershensnnssgedpilbanenepile 648 


3. It is lawful to hunt runaway slaves with dogs, provi- 
ded it be done with “due caution and circumspection. 


Moran. vs. Davis ....ccccossccsees sdebodbieasuouas ik A ahh 722 
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4. B, by his will, directed that land should be purchas- —_ 
ed in Indiana or Illinois, and that his executors re- ® 
move all of his negroes to said land. He also provi- Ss 
ded for an outfit of farming utensils, &c. for. the ne- 
groes: Held, that as the directions could not be liter- 
ally carried out, (Indianna and Illinois both prohibit- 
ing the introduction of free negroes,) the will could * 3 
not be carried out cy prés, and that testator died in- a é 
testate, as to the negroes. Adams, guar. vs. Bass, ws 


‘ 
C26 Sin cunkiein'a- bs suo ov isikna bins Oc aaadeeaianeidd Sune tiniinaien tine 130 








5. A bequest, asfollows : “As manumission is forbidden 
by the laws of this State, (which I could have. wished . 
otherwise,) I bequeath to WE M, my faithful ser- 
vants, €. and 8, to him and his executors forever, in 
fee, with the very urgent request that he and they 
will treat said negroes kindly and affectionately, and 

« watch over and protect them, finding them a comfort- 
able home and allowing them as many privileges and 
liberties as the laws. of the. State will permit negro 
slaves to possessor enjoy: Held,’ that this is not in @3 
conflict with our laws against manumission, Harden 
e6-ly:ye.. Minin gh ants. 62 fue -:srecsncnysengesvtnsbesgienyensos 163 

















See Devise and Legacy, 6. Equity Practice, 2. 





STATUTES. 






‘See Wills, 1. 







SURPRISE 






1. Is a good ground for setting aside an order of the 
Court founded in mistake. Winter vs. The State... 275 


SURETIES. 






See Principal and Surety. 


a 
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TAX AND TAX COLLECTORS. 


1. A county tax cannot be levied without the prior re- 
commendation of the Grand Jury. And abond given 
by the Collector, for the due collection of a tax not 
thus levied, is void. Reynolds et al. vs. Lofton et al. 


TRESPASS. 


1. In an action of trespass, the defendant may claim the 
locus in quo to be his freehold, or the freehold of a 
third person, by whose authority he entered. -Jones 
vs. The Water Lot Co 


See New Trial, 8. 
TRUSTS AND: TRUSTEES. 


1. In settling the accounts of trustees, simple interest is 
the rule—compound interest the exception. Ham- 
elton vs. Reese, adm’r 


2. Mere negligence will not-justify rests. There must 
be corruption or gross delinquency. bid. 


* 3. The Act of 1854, to extend the provisions of the 5th 
section of the Act of 18th February, 1799, to  trus- 
tees and their estates, gives a remedy against the 
exeoutors and administrators of trustees, but none 


against the trustees themselves. Hampton vs. Hamp- 
COIR eicictihine Galak glade si xs cegnadabe deh th aKeibie tin Kanji Vs ghae pee de 513 


See Limitation of Actions, 1. 


VERDICT. 


See Criminal Law, 4. 





See Sheriff, 2. 
WIFE’S. EQUITY. 
See Husband and Wife, 2. 
WILLS. 


1. The Act of 1852, requiring three witnesses to wills 
of personalty, applies to wills made before that time, 


2. By the words credible witnesses, in the Statute of 
frauds, competent witnesses is meant. The will may 
be set up though the witnesses swear to the incapacity 
of testator. Hall vs, Hall........iccisceenees Fasacegbensde 


8. Where the witnesses swear to the attestation in the 
actual presence of testator, this is sufficient proof of 


mental presence, unless controverted by definite evi- 
dence. Ibid. 


4. A testator has testamentary capacity though in a 

sinking and dying state, if, when his attention is 

* aroused to the making of ‘his will, his mind acts defi- 
nitely and with discriminating judgment. Ibid. 


5. A will attested by three persons, one of whom signs 
the name of another at his request : Held, insufficient. 
Horton and another vs. Johnson et Ud... .secsreeeerree 896 


6. A will without witnesses being void, the judgment of 
the Ordinary admitting it to probate, is a nullity, and 
may be set aside at any time, upon motion. Hooks 
vs. Stamper : 





7. Where a widow applies for letters of administration, 
which is resisted and a will proven in solemn form: 
Held, that the widow cannot subsequently set aside 
the probate, on the ground that she was not 21 years - 
Of age. Coalson v8. Tooke vse....ecessovseeceecsscceceeees 


WITNESSES. 


1. The regular mode of examining into general charac- 
ter, is to inquire of the witnesses whether they have 
the means of knowing the former witnesss’ general 
character; and whether, from that knowledge, they 
would believe him on his oath. Stokes ve. The State. 


2. A witness cannot disqualify ‘himself by subsequent 
voluntary. creation of an interest, wantonly or fraudu- 
lenthy.* Way 08. Armoldisi....ciccverececiecesseesedere 


8. The pendency of a suit cannot prevent third persons 
from transacting business, bona fide, with one of the 
parties ; and if an interest, in the event of the suit, is 
thereby acquired, the person thus becomes an incom- 
petent witness. Ibid. 


4, Where a person is called as an original witness to 
some transaction or agreement between the parties, in 
whose testimony they both have a common interest, it 
is not in the power of the witness or of either party to 
deprive the other of his. testimony, by the creation of 
a subsequent interest, though not done with that view: 
Aliter, where the witness was not the agent of both 
parties nor an original witness to an agreement. 
I bid. 
5. Parties—when witnesses. Wooten g Co. vs. Nall...... 609° 
Davis § Mizell vs. Stanford 289 - 
Neal vs. Lamar et al........ T46- 


See Criminal Law, 13. Evidence, 11. 








